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Foreword 
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TOCHIATRY, 


PROPESOR EMERITUS OF PF 


WASHINGTON UNIVERSITY SM HOOL OF MEDICINE 


WASHINGTON, 


Forensic medicine ts a wide field indeed, and volumes have been written on one ot 
another phase of it. Obviously, no symposium of this sort can cover the entire sub 


ject. Rather, our aim ts to present here several topics of fairly general interest, and 


for this purpose our contributors, all eminent in their respective fields, have gener 


ously prepared the articles that tollow 
Dr. Ladimer, writing from a rich background, discusses a question of vital impor 


tance to every physician involved in research, namely, the extent to which the em 


ployment of new methods of treatment may be justifiable ethically and legally 
The next two articles, by Drs. Athanasiadou and Solomon, consider the practical 


applicability of laboratory and clinical tests to certain legal problems, namely, 


those of disputed paternity and of the drinking driver 

Dr. Guttmacher, for nearly 30 years chief medical adviser to a large and important 
court, discusses psychiatric court clinics and their valuc 

The next two articles are to some extent related. Dr. Freedman, a brilliant and 


experienced investigator, considers the value of drugs as an aid to psychiatric invest 
gation. Dr. Orenstein, for many years active in the psychiatric clinic of the largest 
court of general jurisdiction in the country (New York City), sounds a note of 


warning against too naive an assumption that all witnesses are completely credible 
On the civil side of court activity, Dr. Usdin considers the various aspects of testa- 


mentary capacity. Finally, since questions of “‘tests’) of mental irresponsibility 


for crime are presently being agitated in certain jurisdictions, Professor Wethofen, 
an outstanding authority on the relations of psychiatry to criminal law, presents 
the basic problems in this field and suggests a rational solution 

The editor is deeply grateful to the contributors for their helptul participation 
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May Physicians Experiment? 


Irving Ladimer, S.].D. 
MEDICO*LEGAL CONSULTANT, NATIONAL SOCIETY POR MEDICAL RESRARCH, PORMBERLY 
ASSISTANT DIRECTOR, RESEARCH PLANNING, NATIONAL INSTITUTES OF HEALTH 


NEW YORK, N. Y 


Yes, physicians may engage in medical experimentation. The physician has always 
experimented in some fashion. He does so today, and if the art and science of medicine 
are to progress, he must continuc.'? In fact, of all professional persons, the physician 
is most strictly bound to keep up with advances in his field. He ts required, as evi- 
dence of good practice, reasonably to employ modes and remedies only recently 
introduced and accepted. Thus, in answering his calling, he 1s often confronted 
with deciding between the old and the new, the time-tested and the promising in 
novation. He ts presented with the opportunity and the responsibility of trying 
to improve, rather than solely following rote 

It has been estimated, for instance, that 90 per cent of current prescriptions specify 
items not on the druggists’ shelves 10 years ago.* Many of these new developments, 
however, are hazardous and potent, gravely toxic in improper dosage or in combina 
tion, and often generative of unknown and untoward effects. To a significant degree 
then, in the practice of medicine, the modern physician ts engaged in clinical erial, 
with the great probability that he will “experiment” but perhaps in a manner 


that ts not within established bounds 


CONDITIONS AND QUALIFICATIONS 


The right and duty to experiment or evaluate, however, are not absolute. For 
experimentation, as for other features of medical work, “ must’’ and “may” have 
been qualified and footnoted to accord with changing conditions and needs, to 
delineate professional obligations, and to respect the integrity of patients and the 
community. The limits may be seen as deriving from four quarters: the ethics of 
the biological-medical professional community, the standards, codified or grounded 
in practice, of reputable medical and health institutions; the law, in statute and 
decision, as subject to growth and dynamic interpretation, and, perhaps least explicit, 
but of commanding influence, the social climate and opinion of the public 

Let us examine these segments to mark out the area in which medical experimenta 
tion is appropriate and permissible. It must be understood that these clements are 
not unitary, nor are they additive, they support and impinge on cach other, Basically, 
however, they combine to constitute a set of principles and procedures that should 
effectively promote scientific achievement, guide the physician and investigator, 
and protect the patient and subject, all in keeping with our democratic precepts 


THE BASIC OBLIGATION 


Experimentation,’ in the context of the legal decision, has been considered 
an clement of malpractice. Every medical student learns and every physician knows 


586 


that when a licensed physician undertakes to diagnose or treat a disease, he ts held 
to the ordinary degree of skill, care, and judgment exercised by members ot his pro 
fession practicing in the same or similar locality, in the light of the present state of 
medical and surgical science Phe physician ts liable tor lack of skill of conduct 
short of this standard 

Phe law implies that the physician has requisite ability and learning, and imposes 
the duty that he perform as well as he can, with the further stipulation that he keep 
abreast of new knowledge of which he should be aware. Yet, as William Howard 
Taft stated in a famous decision, when on the federal bench, the physician ts not 
required to be the best, nor does he guarantee a cure unless he contracts to do so 
Ewing v. Goode, 78 F. 442 Ohio, 1899 Further, the courts recognize that the phys 
cian must be free to apply discretion and judgment, if founded on expertence and 
investigation of the tacts 

As carly as 1374, an English court held that ‘if the surgeon does so well as he can 
and employs all his diligence to the cure, it 1s not right chat he should be held cul 
pable Phe physician ts therefore protected as long as he observes customary and 


approved conduct 


EXPERIMENTATION 


Against this backdrop, the question of experimentation may be posed. Expert 
mental procedures were carly disapproved The British decision, Slater ev. Baker 
and Stapleton 459, 95 Eng. Rep. 860 (1767 ), Is generally regarded as foundation for 
the rule that exper:mentation ts at the physician's per! 

Baker, first surgeon of St. Bartholomew's Hospital, assisted by an apothecary 
who called him to the case, refractured an improperly healed leg and emploved 


a novel bone-breaking method for the purpos¢ They disunited the callus that 


had formed and attempted to straighten the leg by extension, using a heavy stecl 
thing that had teeth Expert testimony demonstrated that under such conditions 
the then-accepted method was compression, not extension 

In ruling for the patient, the court noted the surgeon's good character and repute, 
but declared that in acting outside ‘the usage and the law of surgeons, it was 1gno 
rance and unskilfulness The King's Bench then introduced the concept of expert 
mentation: *’Many men very skilful in their profession have trequently acted out 
of the common way tor the sake of trying experiments It seems as tf Mr. Baker 
wanted to try an expermment with this new instrument, and if it was, it was a rash 
action, and he who acts rashly acts ignorantly Phe court also reprimanded the 
surgeon for not disclosing his intent, declaring it ‘reasonable that a paticnt should 
he told what ts about to be done to him, that he may take courage 

In the leading American case, Carpenter v. Blake 60 Barb. 488 IS71] revid 
on other grounds, 50 NY 696 (1872), the patient was awarded damages because of 
the surgeon's malpractice in treating a disloc ated clhow. It was charged that che 


physician fatled to support the arm by a sling and also did not properly instruct 


the patient concerning aftercare. Although only departure trom ordinary method 
was shown, the New York court, citing the Slater case, discussed experimentation 
Ie ts incumbent to conform to the treatment established anv deviation shall 
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be deemed suthcient to charge the surgeon with negligence.” Before a new practice 
can be used, cautioned the court, it must appear that in similar cases the treatment 
was successful and in so many instances as to’ establish satisfactorily the propricty 
and satety of adopting 

The court conceded that this rule might deprive a patient of the benefit of a recent 
discovery, but regarded the principle of practical testing of greater social valuc 
Otherwise experimentation will take the place of skill and the reckless experimental- 
ist the place of the educated, experienced practitioner.’ Summarizing, the court 
declared, ‘The rule protects the community against reckless experiments, while it 
admits the adoption of new remedies and modes of treatment only when their benetits 
have been demonstrated, or when, from the necessity of the case, the surgeon or 
physician must be left co the exercise of his own skill and experience.” 

In this posture, physicians may experiment if successful but are liable if they fail, 
experiments are essential for progress but apparently may be tried only in circumstances 
not previously encountered or where there ts no acceptable current therapy (rare 
situation indeed). This circuitous logic has been followed in a series of decisions 
that effectively place ‘experimentation’ in the realm of malpractice. For example, 
when a physician incorrectly diagnosed phimosis as an ulceration of the urimary 
canal and treated it with a flaxseed poultice, the failure to follow the established 
method of slitting the prepuce was denounced as experimentation (Jackson v. Burnham, 
39 Pac. $77 [1895 

The gavel was likewise struck against ‘experimentation’’ when a physician failed 
to recognize formation of pus in the ovary after curettage (Allen v. Voje, 89 NW 
924 1902), when blindness resulted from an injection of a mixture of procaine 
hydrochloride and alcohol into the nasal channel for relief of asthma instead of 
procaine first to avoid injuring the optic nerve (Langford v. Kosterlitz, 290 Pac. 80 
1930); when nonsurgical treatment of piles was used in a manner not approved by 
the profession (Owens v. McCleary, 281 S.W. 682 [1926 It was also mentioned 
in the quack situation in which carbolic acid was prescribed for removing smallpox 
pits Graham v. Dr, Pratt Institute, App. 91 [1911)) and when radio method” 
was employed to diagnose and treat a child with osteomyelitis (Kershaw v. Tilbury, 
8 P. 2d 109 [1932 

The issue of expermmentation arose as late as 1957 in the celebrated quarter-million 
dollar malpractice suit’? in which a paralyzed patient originally won a jury verdict 
tor this amount against a noted vascular surgeon and a university hospital, premised 
on an admitted injection of a larger amount of contrast fluid tor aortography than 
specitied. In overturning the trial court, the California appeal court stated, among 
other things, that in going beyond the manufacturer's injection instructions, 
which would have contirmed lability, was not involved —Sa/go 
v. Leland Stanford Hospital and Gerbode, 317 P. 2d 170 [1957 

It will be noted that experimentation’ in the sense of deliberately inducing change 


for the purpose of understanding a physiological process or reaction to a drug or 
procedure was not attempted in these cases. Although the experimentation was 


directly or indirectly proscribed, fact situations did not exemplify controlled invest: 
gations but want of knowledge or skill, failure to conform to an established school 
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ot medicine, departure from accepted standards, or other well-recognized types of 


improper practice 
In reading these decisions, one must conclude with a popular article on the subject 


that the  trail-blazing practitioner is always courting a brush with the Or 
as Regan'* has stated it: ‘Although it ts the duty of the physician or surgeon to 
keep up with advancements, it ts also his duty to refrain from experiments." 


EXPERIMENTATION REDEFINED 


Modern research on human beings of which the controlled clinical trial ts a typical 


torm, differs from the commissions or omissions called ‘experimentation’ in the 
cases cited. Such research today ts generally the product of a team of scientists and 
physicians secking to elucidate a problem or to arrive at generalization of some 
The essential difference, since the techniques are similar, perhaps lies in 


principle 
attitude or motive 
Dr. William Bean* has offered the distinction that investigators are guided by a 


divine discontent, which sometimes suppresses the physician. The latter, mainly 
concerned with the patient's welfare, eschews the investigative approach per se, 
the investigator, although also cognizant of the patient's interest, 1s bent on solving 


a medical problem 
The contrast is best illustrated in a famous accident. It will be recalled that Dr 


William Beaumont, the American army surgeon who pioncered in physiological 
observation, saved a French-Canadian voyagenr who was accidentally shot in the stom 
ach. Beaumont was unable to repair the resulting gastric fistula and instead made a 
plug, which, he discovered, enabled him to see the workings of the stomach under 
various conditions. After a period of treatment, Beaumont realized a change in his 
interest and relationship and made two written contracts, hiring his former patient 


to serve him as subject 

In research or experimentation, in the medical sense, a distince type of endeavor 
For this pursuit, so defined, the law has not vet set out specitic 
While many pract: 


is identifiable 
standards or enjoinders, as it has in respect to regular practice 
and assuredly observation, 


tioners suggest that research ts just part of good practice 
analysis, and conservative trial are the subject matter, the purpose and techniques, 


and the relationships quite clearly indicate a complementary but nonetheless different 
professional discipline. One who ts qualified may well perform in both capacities, 


even with regard to the same patient, but he must realize his role and act accordingly, 


as Beaumont did 
Phe noted research anesthesiologist, Dr. Henry K. Beecher! of Harvard, in a report 


to the American Medical Association's Council on Drugs, recently called for a redefini 
tion of properly conducted experimentation, which will stand betore the law as 
He pointed out that there are judicious and well-formulated 
The physician's adherence to the ancient 


recognized activity 


precepts that govern research on man 
Hippocratic Oath, his fealty to the principles of the World Medical Association 


as well as to the accepted requisites of investigation are among pillars of a framework 


tor such endeavor 


Ladimer 


MAY PHYSICIANS EXPERIMENT? 


589 


THE ETHICS OF THE PROFESSION 


Animal experimentation and laboratory work must precede human experimentation 
whenever possible. All reputable scientists first establish the basis or thesis tor 
with a clinical assessment by caretul pharmacological analysis, in vitro 


proceeding 
and other available methods before attempting to validate theory 


and in vivo tests, 
by practice on human beings 


however, 1s the requirement that the value or significance 


Ot greater importance, 
hy 


of the project be commensurat with the risk or hazard, so tar as tt can 
‘of Western Reserve University, in recoditying the 10 recommendations 


« judged 
Dean Wiggers 
for medical investigation listed in the judgment after the Nurnberg trials which 
have come to be known as the ‘10 commandments tor human resear h’'), started 


with and emphasized the scientific and social necessity for experimentation Unless 


soberly guided in advance, biological medical investigations on man, proper and 
essential under specttty conditions, may either insidiously degenerate into what 
Dr. Leo Alexander! has termed" ktenology’’ the science of inconspicuous execution 
or develop into well-intentioned but unre gulated curiosity 

Not often mentioned, but of fundamental import, is the prescription carefully 
observed by trained investigators of a well-proportioned and aught research design 
Ihe use of subjects, whether patients or control volunteers, should be limited to the 
number necessary tor the purpose. In the modern team approach, involving brometri 
cians and statisticians, no project should be undertaken without considering the most 
economical and advantageous use of persons. It is pertinent here to cite Dr. Leroy E 
Burney. Public Health Service Surgeon-General, who recently recommended against 
large-scale Clinical trials of the live-virus polio vaccine until investigations on small 
groups, carefully checked in series, have satistied all questions concerning risk |New 
York Times, March 27, 1959 

In the physician's philosophy, no principle is paramount to the welfare of the 
patient. This trust applies with equal force to the physician or scientist in secking 
new truths, it is axiomatic therefore that no present benetit or remedy be withheld 
from a patient in the interest of trying something novel, without the maximum 
assurance that irreversible harm wall not ensuc 


Phe researcher must also have persistence and patience and seck tor the natural 


expermment Claude Bernard, renowned physiologist and tather of exper:mental 


medicine, highly commended this approach Where conditions exist, tor example, 


hecause of varving states of nutrition or disease throughout the world, or where 
there 1s reasonable expectation based on epidemiological study chat accidents wall 
occur that will present the pathology sought, tll health, disability, and injury should 
not he mduced. Research involves search, seizing opportunity, and labortous ass« mbly 
of facts not solely manipulation to set an experimental stage Thus, psychologists 
in their recently formulated ethical code® have theretore underlined the seriousness 
of samulating states of stress, emotional upset, and unnatural pss hophystological 
conditions. unless absolutely essential for investigations of Major significance 
Implicit in these points ts the clement of disciplined qualification No one can 


rnighttully engage in research or experimentation and claim its leeway or allowances 
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without prior demonstrated mastery of the required skills and training. Otherwise, 


as the Carpenter decision correctly implied, the reckless experimentalist will take 


the place ot the experienced practitioner It is perhaps unnecessary Co state that 


mere practice, however long and successful, is not the equivalent of rigorous training 


in research technique and instruction under appropriate preceptors 


These ethical and protessional considerations, it will be seen, are at bottom the 


direcuons for good scientific Management In their observance, the investigator 


Ac one and the same time, 


accepts prudent precautions and the regulation of risk 
h on human processes and demon 


they enhance the possibility of success in his researc 


strate his concern for those s¢ lected as his subjects 


CODIFIED StI ANDARDS 
With che growth ot organized clinical researc h and the need for establishing ground 
rules, the points discussed have been more formally outlined 

The code most often cited as guidepost tor the future is the Nurnberg decision 
Starting with the text that human experimentation May he undertaken to achieve 
SOCIETY UNPrO. urable by other methods or means of study 


results for the good ot 
1) The voluntary consent ot the human subject ts 


the code specifies in summary 
absolutely essential, the duty of ascertaming the quality of consent rests on the 
who directs or engages In the experiment 2 The experiment should be such as 

not otherwise obtainabl The design must bx based 
on animal experimentation and knowledge of the natural history of the disease and 
{results will yustity the experiment 4) The experiment 
5) Noexperiment should be conducted 


person 


to vield trurttul results, 


so tramed that anticipates 


should avoid unnecessary suffering or injury 
death or disabling injury, except, perhaps, 


where there is a prior reason to expect 
6 The degree of risk 


where the expermmenting physicians also serve as subjects 
i that determined by the humanitarian importance of the problem 
the subjects should bx made even against remote 


should Not CXCCCE 
Proper precautions to protect 
8 The experiment should be conducted only by scientifically 


possibilities ot harm 
highest degree of care and 


qualitied persons W ho should be required to exercise the 
skill 9 The human subject should be at liberty to close the experiment when he 


has reached a stage where continuance seems impossible 10) During the course 


of the expermment, the scientist should be prepared to terminate the experiment when 


he has cause to believe injury may result 
Ladimer® and Beecher have catalogued the formulations 
have noted that Pope Prus XH held exper:menta 


do within the hierarchy and order of values 


by various 


organizations on this subject 
tion on man licit, so long as concetve 
1 taking of lite be vond human hands and stringently 


that places the granting anc 
Phe Declarations of Geneva and Rome, adopted 


requires the consent of the patient 
by the World Medical Association, paraphrase the medical oath but also stress that 


under no circumstances ts a doctor permitted to do anvehing that would weaken 


the resistance of a human being, except for strictly therapeutic of prophylacen 


mndicatiens imposed in the interest of the patient 


By illustration, the position of the Public Ficalth Service in its operation ot the Clin 
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ical Center ts also cited: The basic principle on which all such investigations must 
rest 1s that human beings have inalienable rights that supersede all other considera 
tions that may be raised in the name either of science or of the general public weltare |'* 

After the Nurnberg pronouncement, the Judicial Council of the American Medical 
Association issued similar views in these simple terms: the voluntary consent of the 
subject must be obtained, the danger of cach experiment must be previously investi 
gated by animal! studies, the expermment must be performed under proper medical 
protection In the context of the overarching principle that medical research must 
be under the governance of a qualified medical physician, subscribing to the ethics 
of his profession, these summarize the official position 

Further, through the action of its Committee on Research in adopting Beecher’s 


report and its authorized publication by the Association's Council on Drugs, the 


American Medical Association has implicitly accepted the review made by Beecher 
Like most authorities, and the Judicial Council, Beecher does not feel the necessity 
for “many rules,” holding that “the most effective protection tor all Concerned 
depends upon a recognition and an understanding of various aspects of the problem 
fle tends to rely on the practical approach and honest, caretul appreciation ot the 
‘golden rul Nevertheless, on the basis of his own experience, he added these 
suggestions: Patients soon to dic or in imminent danger of death should not be used 
as subjects, except for their own benefit, since potentially useful procedures might 
he unjustly blamed Also, subjects with disease unrelated to the project should 
not be utilized) These comments, it will be recognized, athrm the close relationship 
between ethical conduct and responsible scientific inquiry 

The problem has also been given attention abroad, notably in England, wher« 
considerable heat has been generated in columns and letters printed in protessional 
journals, especially in relation to use of infants and others not able to give adequate 
informed consent. Mackintosh, a British scientist, reiterated the importance of 
consent, of safeguards, and of protessional qualification, but was dubious about an 
elaborately worded code. This view 1s echoed by the British Medical Research 
Council, which declared, “it ts impossible to frame a code of general advice which 
would adequately cover the ever changing circumstances which arise"! 

In practice, the teaching and research hospitals and centers that engage in intra 
mural clinical investigation rely on the integrity and lines of authority within the 
organization. Thus, the clinical and drug committees of hospitals are charged with 
ensuring that untried therapies and procedures are controlled, at least through sharing 
of knowledge and the customary protessional intra-agency reporting. In 1957, the 


* The Clinical Center has established a permanent corps of normal volunteers resident for varying periods 


at the institution and available as controls in approved types of investigations. This author initiated th 
program by developing contractual agreements with peace churches Young people enrolled in the 
church public service movements are permitted to select health research as a type of citizen duty, equivalent 
to military service tor some of the candidates. These volunteers, paid through the church organizations, 
are at all times given tree choice in the experiments in which they will participate, after full explanation 
of the risk and discomfort, covered by signed consents No research involving such subjects or ny ving 
undue hazard may be undertaken without approval of the Clinical Research Committee and the director 
of the National Institutes of Health. Complete medical attention and care 1s afforded while subjects ars 


at the Center and would be given, if indicated, in course of follow up 
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American Hospital Association approved a statement on use of investigational 
drugs in hospitals. 

lo what extent these formal and informal regulations in tact establish the desired 
level of responsibility and scientific soundness of the research effort, quite apart 
from meeting the legal requisites, 1s dithcult to establish 

The New York City Department of Hospitals, after some unpleasantness vears 
ago involving apparently unconsented experimental work, tssued an order chat 
proposed clinical or laboratory investigations must first be submitted and approved 
by the executive committee of the hospital's medical board and that “unless specif 
cally designed to benetit the patient involved po research using a patient as subject 
is permitted in any hospital or insticucion Since this order presumably simply 
formalized a procedure that was in force (even tf not always tollowed >, it merels 
restated an acceptable regulation, but it did emphasize the concern ot the institution 
and athrm. the position of the patient as one entitled to beneficial care 

The pharmaceutical tirms, in developing and evaluating new drugs, generally 
follow the same rules. Their special problem arises in the caretul instruction of 
physicians to whom investigational drugs are sent for trial, and they must be prepared 
to assume responsibility deriving from a relation akin to master-servant or principal 


agent under which the acts of the second person are considered as those ot the first 
AVIG 


scientist and the busv administrator in the flurry of hospital forms, which are exhibitc d 


Too often the intent and spirit of experimentation arc glossed over by che 
as proof” that everything has been considered. The matter of consent, already men 
tioned, will be examined in the next section. It is. however, important to stress 


here that the patient's or relative’s signature ts not athixed to a blank check Phere 


is real meaning intended in the requirement of tree, informed consent I hough 
it may try the patience or ingenuity of the physician-scientist, the honest explanation 
not necessarily unsympathetic or even completely impartial) to which the patient 
isentitled, with appropriate regard for his condition and education, ts tully warranted 
on several grounds: it establishes a proper professional re lationship, it often discloses 
problems not known to the physician, it helps the physician ‘think through” the 
possible effect of the eral in cach case, and, not insignificantly, 1¢ provides some 


legal protection 


THE LEGAL ASPECT 


The law does not live in a world of its own. True, it utilizes procedures, presump 
tions, even fictions that seem on the surtace far from reality and deliberate contronta 
tions to common sense. Basically, however, the statutes and court decisions arc 
intended to regulate man’s relations with fellow men toward optimum development 
of individual right and action consonant with community needs. In the ordering 
of professional relationships between physician and patient, of attorney and chent, 
special concern has been registered, through licensing laws for example, that che 
professional be well trained and qualified and that, in his dealings, he may be abl 
to command and hold personal confidence. By the same token, the professional 
may not take advantage of his position and trust and may not use his superiority 


to invade the integrity of any person 
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The responsibilities and duties of the physician developed in malpractice decisions 
apply in general when the physician advances into the areca of experimentation, 
but certain particulars assume greater stature. It may first be noted that there ts 
no American statute that specifically prohibits, regulates, or governs medical expert 
mentation per se. At the turn of the century a regulatory bill was introduced but 
not passed) tor the District of Columbia. It specified types of persons not usable as 
subjects, ¢.g., children, pregnant women, limited the practice to qualified physicians, 
required tiling of project plans and reports, and set up a review procedure. In con 
sequence, the pertinent laws are those affecting medical practice and those criminal, 
tort, and common laws that bear on other relations among individuals and the state 

For practical purposes, the major issue relates to consent. It as not too likely 
that, in ordinary course, the experimenting physician or medical scientist wall 
become entangled in criminal process or contractual obligations.” * As introduction, 
one may convemently quote Blackstone: it 1s a basic principle of construtional 
law that every person has the right to protect his health as he deems best, as part 
ot his tundamental personal liberties 

An individual may agree that his person or personality be touched or used, even in 
a way that may produce harm, in seeking aid tor himself or others. Under the legal 
adage volents non fit myurta, his consent precludes a charge of damage to himselt 
Putting aside the problem of consent to acts that are not legally or morally acceptable, 
such as nontherapeutic abortion, the principle requires that the consent be meaningtul 
insotar as it can be 

Based on a study of hospital law developed at the Pittsburgh Health Law Center, 
Hershey’ has summarized tour simple conditions: (1) The person must be competent 

mentally and of mature age so that he may understand the implications of the 
proposal, 2) He must be made aware at the time consent 1s sought that certain 
harmtul or discomtorting results may follow. (3) He must be made aware of the nature 
of the procedures, not all the details, and that procedures are not always pertect, 
so that complications may arise 4) Consent of persons other than the patient or 
subject may be required, ¢ g., the husband where the wite’s reproductive function 
may be involved 

While most investigators have accepted these specifications in general, they have 
pointed out that practical ditiiculties arise and that the details and minutiae virtually 
preclude decisive, prompt accion. In particular, they argue that it ts virtually 
impossible to explain complex medical procedures to the lay person. It 1s claimed 
that the claboration of what may be intended may negate the required Cooperation 
by creating apprehension. Further, siding with the administrator, such precautions 
are deemed expensive, time-consuming, and largely unnecessary, because few untoward 
incidents occur 

No one will doubt the truth of these observations and assertions. But, it ts sub 
mitted, no one in the position of patient or subject would tor a moment be willing 
to waive all these precautions on the grounds of dithculey, tame, or waste. In tairness 
to every view, one must recognize that the practice of medicine and of medical 
research entails more than technical expertise. Tt is intrinsically and par excellence 


4 human, personal involvement with all the accompanying obligations, responsibili 
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tics, and their nuances associated in dealing with peopl particularly in positions 


ot mm extremis, as often occurs 
When reasonably considered, however, these stipulations 
Hershey has suggested that human experimentation talls 


not all of which impose the same degree 


are not torbidding 


For analytic convenience, 
ot consensual 


into three broad classes, 
specihicity: first, where the proposed method, though novel or untried, 1s deemes 
to be the best treatment for a diseased or nonhealthy person, second, where the ex 
periment is designed as the best possible preventive tor a natural risk, although 


an artificial risk or hazard may be induced, third, where the experiment ts based on 


introduction of harmful material or use of hazardous procedures on a he althy subject 


A similar outline was developed by Ladimer 
informed consent of a competent adult would suttice 


For all three types, the 
endowed 


assuming the experiment was sci ntifically based and socially essential, 1 


with positive purpos¢ No consent. however or from whom obtained, can stand 


against a deliberately fraudulent or illegal project, no matter how arttully clothed 


in research trappings 
In dealing with adults, it 1s importante that subjects be caretully sclected to assure 
the investigator ts responsible tor the chore Ihe 


their competence, 
consent principles that the nature of the risk be explained and the method be outlined 


with the explanation that procedures are not toolproot, go to the heart of this 


requirement of competencc There must be real evidence of understanding in the 


event of question, even in the presence of a sign d consent torm. Some greater impli 


cation of consent mav be conceivable tor the first twpe of experiment, but special 


care must be exercised in this regard where the experimentation ts of the second or 


third tvpe, that ts, without immediate possible gain to an i] person 


As to obtaining consent from a relative, where the subject ts an a lule, the need ts 


third situation. Since the subject is healthy and incapacity may 


greatest the 
result, those dependent on him cconomically or socially have a right to intervene 


If not required by the researe h plan, persons essential to the support of others should 


not be selected 
Ciravest proble ms of consent arise in all situations where the subject ts a minor 


It has been ruled in a series of cases that no one May consent on 


or 
ctly or indirectly 


behalf of such a person where the proposal or trial is not dit 


ficial.” In recent vears, the courts have tried to extend their recognition of pot ntial 


henetit. but views still differ markedly, and the legal outcome ts very uncertain 


Hershey suggested that children of an age to understand should consent as we 


as the parent in all types of experimentation It as possible chat in the first type of 


child is sick, the consent of the parent alon would suttn 


Bur courts have held to the contrary where the child was 


situation, where the 


even if the child retused 


in hts late teens and an clective operation was propose 


In the second situation, the objection of a child old enough 
Here the element of me 


to compre he 


lightly be disregarded, regardless of parental approval 
necessitv mav be lacking and there can be no reliance on the parental duty to 
In the third instance, where a healthy child ts 


the weltare of the minor 
Even it the 


it is douotful that consent on his behalf can be sately given 
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child ts 


able to understand, his consent may be of no valuc, since the parent ts still responsible 
and should act, under the law, to provide care and assure the welfare of his child 

In general, the rules applicable to minors apply to the mentally disabled. The 
director of an institution may not subject his charges to experimentation unless he 
is also the guardian, As such, he ts probably limited to the first category of experi- 
mentation: best potential treatment for a sick person 

[he agreement or consent obtained should be noted and recorded. Many institu- 
tions follow the form of a general statement specitying that the project has been 
discussed, which serves as cover sheet for an attached simply worded outline of the 
experiment. The latter includes the declaration of purpose, method, possible risks, 
and expected outcome. If it involves a class of subjects, this fact 1s also mentioned 
The patient-subject and investigator sign and date both the statement and the 


attachment 

Iwo serious incidents of consent require comment: The first, the ambit of consent, 
composes a colortul volume in the titerature of malpractice. Physicians and surgeons, 
especially, have been sharply reprimanded by the courts for assuming that consent, 
explicit or implicit, extends full latitude for all that presumably needs to be done 
in the patient's interest. Emergency, unusual condition, decisiveness, novelty of 


the situation, the support of a colleague, and the careful exercise of professional 
judgment have been recognized in one case or another. They have justified a second 
operation when only one was agreed to or permitted treatment tor a general cond: 
tion when a specttie one had been diagnosed or even acknowledged amputation 
when nonsurgical treatment was promised. But these allowances have always been 
regarded as exceptions to the rule that consent 1s limited. '* Extensions have been 
granted when the need or benefit of the patient was clearly shown. 

In experimentation involving the testing of a technique or chemical, in connection 
with but not principally as diagnosis or treatment, demonstration of patient benetit 
may be tar more dithcult, from the very nature of the activity. The inference, the 
implication, and the benetit of the doubt quite properly accorded the general prace 
toner may well not be available 

Second, 1 must not be assumed that consent covers negligence. The experimenting 
physician ts held to the highest degree of care and exercise of skill. For failure to 
take common precautions, for omissions or commissions that token carclessness, 
and tor consequences that the law may cover under the rule of res spsa logustur the 
principle that the act speaks for itself when harm results trom circumstances solely 
within the control of the actor, so that negligence is implied from the occurrence 
the experrmenter is lable, no matter how broad the consent. The accord given by 
the subject-patient pertains only to risks of procedures that are properly performed 


THE PUBLIC ATTITUDE 


The public interest in medical research, as evidenced in the mounting and spec 
tacular support of private, voluntary, and government medical research of all types, 
clearly demonstrates current popular favor. Never have we witnessed such all-out 
willingness to conquer disease and to prevent illness, even to attempting the hale 
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ot the aging process. Acceptance has been active, through participation in ant 
pohomyelitis vaccine trials, multiphasic screenings tor cancer, tuberculosis, commu 
nity clection of fluoridation, and agreements to periodic check and control for cardi 
ovascular disease. Institutionalized populations have been subjected to drug trials, 
nutrition experiments, metabolic regimens, and respiratory virus effects. Successtul 
drives on the part of eve banks, organ and tssue banks, blood pools are further 
salutes to science 

But the interest of the public also underscores its awareness and concern for the 
posstble dangers of untrammeled expermmentation. A typical illustration ts the series 
ot articles on” Testing New Drugs’ in the Atlanta Ga.) Jowrnal March 14 19, 1959 
strmulated by local questioning of drug evaluations in an institution. It ts too soon 
to forget the excesses of the Nazi physicians nor should they be forgotten and 
perhaps not too soon to be alive to the insidious hazards of radiation. Congressional! 
committees, also with public backing, have been investigating chemical additives 
in foods and radiation effects. Reaction to the host of new drugs, miracle’ of 
standard combinations, has been switt, when even one creates distress and raises 
the suggestion that evaluation was not carefully done. The U.S. Department ot 
Health, Education, and Weltare, responsible through two of its agencies, the Food 
and Drug Administration and the Public Health Service, for the regulation of purity 
and potency of drugs and biologicals in interstate Commerce, now has stronger statu 
tory and regulatory control to ensure adequate pretrials, including clinical studies, 
hetore products may be introduced 

In the competition to make new items, scientific control of high caliber has been 
relaxed, reportedly in the interest of need and speed. Clinical trials once pertormed 
by only a few carefully selected investigators are now conducted by thousands ot 
physicians, scientists, and assistants all over the globe. Negative results, extensive 
documentation, replication, and aght research design the hallmarks of responsible 
research often are neglected. In addition, the cagerness of physicians to please 
their patients by prescribing the latest and the newest, often betore wide and extensive 
experience, although technically approved by the official agencies, Constitutes unwit 
ting experrmentation at the highest cost. To quote the warning of Professor R. H 
Chambers of the University of Pennsylvania, who delivered a keynote speech at the 
Geneva Conference on Peaceful Uses of Atomic Energy,’ Doctors must not be dazzled 
by novelty. They could be misled by inexperience into dangers for their patients 
or diverted trom conventional methods which were often better '* On the other 
hand, the engulfing tide of malpractice cases has assertedly had a serious, inhibiting 
effect on creative practice. Economic, legal, and publicity pressures, not professional 
judgment, have convinced many physicians to remain with the conventional and 
theretore ‘sate’ methods. Rather than risk legal action, they risk medical inaction 
With appropriate acknowledgment of the place of “experimentation,” there can be 
a recognized sphere for such activity 

Community esteem depends ultimately on the meticulous observance of the princs 
ples of medicine as an honored profession in its practice and its research capacity 
not solely to avoid legal lability but also to uphold scientific quality. Professional 
selt-discipline through adherence to recommended legal-cthical standards will sustain 


WAY PHYSICIANS EXPERIMENT? Ladimer 
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the high plane of scientific investigation and establish a prophylacti malpractice 


program tor human research 
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SYMPOSIUM ON MEDICINE AND WRITING 


The Symposium on Medicine and Writing that appeared in the Novem 


ber 1956 tssuc of INTERNATIONAL Record or Mepicine ts available as a 
Monograph. The articles included in this Monograph arc The Editing ot 
a Modern Medical Textbook’’ by Russell L. Cecil, Plain Talk and Clear 
Writing by Morris Fishbein, The Principles of Bibliographic Citation 

by John F. Fulton, The Art of Communication” by Joseph Garland, “On 


Writing a History of Medicine’’ by Douglas Guthric, and Minerva and 


The Physician as Writer’) by Felix Marti-Tbatiez 
As the tourth in the series ot 


ot Medicai 


Acsculapius 
This 72-page Monograph ts sold tor $3.00 


MD International Symposia, this book ts the Companion pic 
HW which was published in May 1956 


To obtain this monograph, write co MD Publications, Inc, 30 East 60th 


Serect, New York 22, N. 
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Blood Grouping Tests in Nonpaternity and 
Their Medicolegal Application 


Panaytota A. Athanastadou, M.D 


PATHOLOMG! 


DPPARTIMENT OF 


BLACKBURN LABORATORY 


AINT PLIZABDTN 


INGTON 


Paternity statutes have developed in a spirit of partiality coward the mother and 
court's sympathy tor the 


child. Te ts true that in many instances where the trial 


mother and child has resulted in injustice tor the defendant, it has been corrected on 


court has limited tinanctal 


appeal. However, the average detendant at the bar of the 


resources and most filration orders do not undergo an appeal 


The state of New York was the first state 1935) to adopt the blood test law 


Blood tests can only exclude parentage. However, they are of exclusive advantage 


The New York legislature tn 1935 enacted legislation designed 
blood test bill cook 


to an accused tathet 
tor the benetit of the defendant in paternity proceedings I he 


effect March 22, 1935, and probably marked the first tame in the history of legislation 
which dates trom 1576) that a statute 


respecting support for illegitimate children 


was enacted exclusively beneficial to the accused man involved in such proceedings 


Since that time the accused man in New York State has been permitted to demand 


which may turnish him with decisive evidence ot hts nonpaternity 


a blood test 
In addition, blood tests have been de veloped to the point where today 55 per cent 


of incorrect!v accused men can be exonerated 


Marvland, New Jersey, 


This law has since been passed by the states of Maine, 
Ohio, Pennsylvania, South Dakota, Wisconsin, Connecticut, 
I he main obstacle to the adoption 


North Carolina, 
Massachusetts, Minnesota, and New Hampshire 
of similar laws by all states is the shortage of qualitied experts specializing in the 
Even among workers in che ticld unnecessary Controversies 


held of blood grouping 
regarding nomenclature certainly have not helped to instill contidence in the test 
From the point of view of legislatures and juries, a wider 


medicolegal application of blood tests would be enhanced by the availability ot a 


among lawvers and juries 


model blood test law 
Ac the annual meeting in San Francisco, Sept. 8 13, 1952, of the National Con 
a uniform blood test act to deter 


terences of Commusstoners of Unitorm State Laws, 
This was approved by the American 


1952 Phe proposed 


mine paternity was adopted and approved 


Bar Association at its meeting in San Francisco, Sept 
however, some simplified versions of 


uniform act has manv commendable teatures, 
the proposed act could be improved, in the opinion of the Committee on Medicolegal 


American Medical 


Association 


Problems of the 


OF NONPATERNITY 


TESTS IN) DETERMINATION 


BLOOD GROUP 


When blood tests are carried out in problems of disputed parentage, the examination 
ABO, MN, and Rh-Hr systems. Moreover, these tests arc 


is usually limited to the 


further limited to particular factors of these three systems. In the proceedings ot 
the Joint Conference Committee in 1952, 1¢ was recommended that the medicolegal 
application of this blood test should not be extended further for the time being 
It is still premature to apply newer tests routinely in medicolegal cases, although 


there might be special circumstances where their use would be permissible 


THE ABO SYSTEM 


Karl Landsteiner® * was the firse to establish the face that all human beings may 
be divided into certain distinct blood groups and that the identity of cach group de 


pends on the presence in the blood of specific tsoagglutinins and isoagglutinogens 


independent of disease. His original groups were called A, B, and O. The tourth 
and rarest group was discovered by Von Decastello and Sturli.' This fourth group 
was called AB. The percentage of the groups in New York among representative 
American and European persons was as follows: group O, 45.6 per cent, group A, 
36.4 per cent, group B, 13.5 per cent, group AB, 4.4 per cent 

In addition to the groups outlined, there are qualitative differences in the agglutino 
gen A. Von Dungern and Hirszteld® discovered the existence of subdivisions in 
two of the four human blood groups. The two varictics of the agglutinogens arc 
designated as A, and A», respectively, and give rise to new subgroups in group A, 
which are group A, and group A», and in group AB, which are groups A,B and A.B, 
thus increasing the number of the blood groups to six. Among Caucastans, between 


one fifth and one fourth of the persons with agglutinogen A belong to subgroup 
A», and among Negroid persons, the relative incidence of group A» ts somewhat 
higher, while Mongoloids are characterized by the absence of group A». In addition, 
there are other variants of agglutinogens A designated as Ay and Ay. These are quite 
rare. The serological distinction between agglutinogens A, and A» 1s not clear-cut, 
so that the diagnosis 1s frequently dithcult to make, especially in newborn intants 
and persons of group AB. Moreover, intermediate forms exist between A; and A 

Pheretore, the Committee on Medicolegal Problems of the American Medical Assoct 
ation has stated® that the tests for the subgroups of A remain too unrchable tor 


general medicolegal use. Furthermore, the chance of excluding paternity for a 
falsely accused man ts about 18.5 per cent, using the factors A and B. This would 
he increased by only 1 to 2 per cent where the subgroups of A were applied. The 
substances that characterize the four blood groups are present in almost every tissuc 
of the body and have been found in stable forms in serum, saliva, gastric juice, semen, 


urine, ct 


8S SYSTEM 


M, N, 


Landsteiner and Levine’ * discovered three new individual properties in the human 
blood, two of which have subsequently been studied by investigators all over che 
world. These are the M, N, and MN types and they are present in all human bloods 
inthe red cells. The anti-M and anti-N agglutinins are rarely present in the human 
serum but they may be produced by injecting rabbits with the M or N type of cells 
Research since that time has shown that all human bloods may be divided into the 
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M,N, and MN types. The agglutinogens M and N are hereditary, just like the others 
originally described by Landsteiner. The M and N factors are of little importance 
with respect to blood transtusions, for the reason that natural anti-M and anti-N 
agglutinins are hardly ever present in human blood serum and the M and N agglutino 
gens apparently are only weakly antigenic to human beings. They are, however, 
very important in tests for determination of nonpaternity because they supply addi 
tional factors on which conclusions can be based 

I'vpe M possesses agglutinogen M but not N type, while type N possesses agglutino 
gens N but not M, and type MN possesses both agglutinogens. Blood lacking in 
both agglutinogens M and N has not been found. Isoagglutinins of M and N have 
occurred in human serums naturally or as a resule of tsormmunization, but these are 
very rare. In addition, there 1s a variant of the isoagglutinogens designated as N 
which ts characterized by its weak reaction with the antr-N serum. This agglutino 
gen has been found so far only in type MN and ts called MN The incidence af 
this variant in Denmark ts reported to be 1 in 10,000, while in New York, it ts about 
1 in 2000. The ant-N typing serum used must be capable of detecting this variant 
in order to avoid errors when bloods are typed for medicolegal cases 

Blood tactor 8, which 1s demonstrable with tsormmune human serums and ts related 
to the MN agglutinogens, was discovered several years ago.’ The relationship of 
the S tactor to MN ts shown by the unequal distribution of agglutinogen S in the three 
MN types as follows: type M blood, 73.4 per cent were S-positive, type MN blood, 
59.1 per cent were S-positive, type N blood, 32.3 per cent were S-positive. In general, 
about 57.5 per cent of Caucasian bloods are agglutinated by antrS serum. An addi 
tional factor was much more recently discovered and was called s, therefore nine 
MN, S, 5 types are known and they are as follows: MS, MSs, Ms, NS, NSs, Ns, 
NMS, MNSs, and MNs The Committee on Medicolegal Problems stated that 
while adequate amounts of potent serum antrS and anti-s are not vet available, 
one may hope that they soon will be, thus enhancing considerably the practical use 
tulness of these systems in identifying the various blood types 

Phe blood tactor P agglutinogen was discovered through the aid of immune rabbit 
at the same time as the M and N Naturally occurring antP agglutinins 


scrum 
Two major types can be distin 


have rarely been found in human and animal serum 


guished with the aid of anti-P serum, namely, P-posttive or type P and P-negative 


or type pp) Approximately 75 per cent of Caucasians are P-positive, while as many 


as YS per cont Negroes are P-positive. In addition, bloods are occasionally found to 


give weak reaction with ant-P serum, indicating the existence of variants of the 
The Pagglutinogens have not been applied in medicolegal problems 


P agglucinogens 
hecause of the dithculey of obtaining a satisfactory antiserum 


THE SYSTEM 


detected the presence of M-like agglutinogens in the 


Landsteiner and Wiener 
blood of rhesus 


blood ot rhesas monkevs and they found that an injection of the 


monkey into rabbits strmulated the production of anu-M agglutinins 
Schiff’ * had tound that injection of sheep blood into rabbits Caused the formation of 


Previously 
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TABLE | 


Dustinction of Phenotypes by Serun 


Anti-Rh Anti-th Anti-th Approximate % 
anti antl Caucasians 


th 

th 

rh’’ cdl 

(Cdl 
Rhy 

Rh, 

Kh DI 

Rh’ Rh CDI 


anti-A agglutinins and hemolysins. Landstemer and Wiener continued their research 
in the hope that by the use of animal blood instead of human blood tor preparing 
anti-scrums, they might discover new tactors in blood. They tound that some of the 
anti-serums from rhesas monkey blood contained agglutinins reacting with the blood 
cells in 85 per cent of the Caucasian population quite independently of the well 
known blood groups of the M, N, and P factors. These are designated as Rh to 
indicate their origin in the rhesws monkey. Blood cells of 85 per cent of all Caucasian 
persons contain the Rh agglutinogen Rhy. These persons have been called Rh-positive, 
while the remaimming 15 per cent are called Rh-negative. Rh-negative blood cells 
do not contain Rhy agglutinogen and theretore do not agglutinate with anti-rhesus 
scrum. The Rh factors are hereditarily determined, being transmitted as a single 
Mendelian dominant by a pair of allelic genes, Rh and rh. Since every individual 


possesses a parr of genes trom every series of allelic genes, one being derived from the 
mother and the other from the tather, there are three genotypes possible. Rh-nega 
tive persons belong to genotype rh-rh and are always homozygous, Rh-positive per 


sons may be cither homozygous with the genotype Rh-Rh or heterozygous with the 
genotype Rh-rh Theretore, two Rh-negative parents can have only Rh-negative 
children) It one parent is Rh-negative and the other 1s Rh-positive, the children 
will all be Rh-positive, tf the Rh-positive parent is homozygous. It the Rh-positive 
parent ts heterozygous, there 1s equal chance that the children may be Rh-positive 
or Rh-negative In other words, one halt of the children will be Rh-positive and 
one halt will be Rh-enegative. When both parents are Rh-positive, all the children 
will be Rh-positive except when the parents are both heterozygous, in which case 
one tourth of the children will be Rh-negative 

Phere are serrking differences in the distrrbution among different races, tor example, 
in Negroes, type Rhy exceeds 40 per cent, in the Mongolian race, tvpe rh ts virtually 
absent. In regard to the Rh genotypes, the six standard genes pair to vicld 21 different 
These 21 genotypes in turn tall into cight phenotypes, identical with 
the eight Rh blood types, which can be distinguished with the use ot specific antr-Rh 
secrums table | 

The Hr tactors are properties of the agglucinogens on the surtace of the red cells, 
and thus are probably related to the Rh factors. Three Hr tactors are theoretically 


O02 oclober 1959 INTERNATIONAL RECORD OF MEDICINE 


1 
| 
Cell type 
| i44 
05 
0 0? 
146 
| 
i 


and he 


possible, namely, Hr, he’. and hr’’, bute of these the existence only of hr 


has been clearly demonstrated 
In reference to the Rh-Hr factors, Wiener concluded that the genetic theory can 
hr’, and he 


he summarized in the following laws: (1) Blood properties Rh, ch, th 
cannot appear in the blood of a person unless they are present in the blood of one ot 
an hr -negative 


both parents 2 A parent who ts rh’-negative cc) cannot have 
CC) child, nor can an hr'-negative (CC) parent have an rh -negative child 


cannot have an hr’ -negative EE child, 


A parent who ts rh’ '-negative (cc 
nor can an hr’ '-negative EE) parent have an rh’ -negative ce) child 
Wiener stated further that in spite of the complexity ot the Rh-Hr test, studies 


carried out on more than $000 children showed not a single exception to the genetic 


theory that could not be explained on the basis of illegitimacy The Committee 


on Medicolegal Problems believes that the Rh-Hr test constitutes a reliable addition 


to the other blood tests in cases of disputed parentage provided that the person 


who carried out the test 1s an expert who has had extensive experience with the 
Che committee recommended that a complete test should 


performance of suc h tests 
include the test of the blood factors Rhy, rh’, rh”, hr’, and he’ and not merely for Rh 


alone 
In recent vears additional blood factors have been tound These are the Lewis 
system 1946). the Kell svstem (1946), the Duffy Kidd 1950) system, but these are 


not suttable for routine medicolegal cases 


BLOOD? 


WHEN DO AGGLUTINOGENS AND AGGLUTININS APPEAR IN 


Kemp showed that the isoagglutinogens could first be detected in the red cells of 
He demonstrated that the sensitivity of the cells 


the fetus when it 1s 37 davs old 
increases throughout the antenatal and postnatal life to the age of 20 years, after 
He also noted that the red cells of newborn 


which time it remains constant 
infants generally have only 20 per cent of the sensitivity of the agglutinations that 


adult blood cells have 

Thomsen and Kettel determined the citer of the tsoagglutinins in the serums ot 
They found that soagglutinins appear in the latter halt 
Ac chis came 


persons of various ages 
of antenatal lite and rapidly increase in titer atter birth up to puberty 


the titer gradually diminishes 

Hirszteld suggested that the toagglucinins at birth arc 
by infiltration through the placenta, and this theory has been contirmed by studies of 
They studied the tsoagglutinogen and tsoagglutinin 


lerived from the mother 


Wiener and his co-workers 
content of the blood of infants from day to dav during the tirst tew weeks of postnatal 


life and found that whatever tsoagglutinins are present at birth diminish in titer of 


disappear during the first 10 davs of life after which the baby’s own tsoagglutinins 


at 


BLOOD TESTS FOR PATERNITY 


HEREDITY AND 


The blood groups of a given individual are inherited from father and mother 
proved that the four Land 


Ortenburg and Epstein! and Von Dungern and Hirszteld 
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steiner groups are inherited, and Bernstein'*® in 1925 discovered the exact mechanism 
of heredity. These inherited factors follow Mendel’s laws 

According to the work of Landsteiner and Wiener,’ it has been shown that the 
property Rh is a non-sex-linked Mendelian dominant factor. This follows first 
from the equal distribution of the factor in the two sexes and second from the analysis 
of families in which the father 1s Rh-positive and the mother ts Rh-negative where, 
if this were a sex-linked characteristic, only the offspring of one sex, most probably 
a daughter, would exhibit the character 

Since the agglutinogens O, A, B, M and N, Rh, Hr, P, S, and s, etc., are inherited, 
blood groups can be applied to the problem of paternity. There are certain fundamen 
tal facts on which this statement ts based: Agglutinogens A and B or any other ag 
glutinogen cannot appear in the blood of a child unless present in the blood of onc 
or both parents. An AB individual cannot give rise to a group O child, nor can an 
O person give rise to an AB child 

According to our present knowledge, there are 288 different combinations ot blood 
Both cells and serum of both individuals should be examined together with 


groups 
the usual control. While it 1s true that tisoagglutinins are not fully developed unt! 


the child ts several months old, the blood groups can be determined from the agglutino 
gens in all cases. Wiener et al gave the tollowing examples of cases in which blood 
grouping may prove of value: in case of a child born out of lawtul wedlock wher« 


the husband denies paternity, in the case of a child born out of lawtul wedlock 
where the man named by the mother as the tather denies paternity, in cases where 
newborn infants have been accidentally interchanged, in the hospital, and it ts neces 
sary to identify the parents of the infants, or where a wet nurse has willtully subst: 
tuted her own infant for the one placed in her custody, in the case where a woman has 
simulated pregnancy and childbirth in order to compel a man to marry her or to 
obtain dower rights of her deceased husband's estate 

Blood grouping ts of value only for excluding paternity. It may be dithcule or 
impossible at times to establish the innocence of a putative father falsely accused 
For example, tf both the mother and the infant are group OMN and the pu, ative 
father 1s group OMN, no conclusion can be drawn except that the accused could be 
the father of the child. If, however, he ts group AB, he ts at once exonerated, sinc 
no AB individual can be parent of an O child 

In conclusion, disputed parentage ts usually of the tather, the identity of the mother 
being accepted. Such tests can never" prove’’ that a given person is the father but 
only that he “could be’, on the other hand, they can prove a given person ts not 


the tather 
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Blood Alcohol and Methods Used for Its 
Determination in Automobile Drivers 


James D. Solomon, M.D., Ph.D 


BLACKBURN LABORATORY, DEPARTMENT OF CLINICAL PATHOLOMY 
SAINT ELIZABETHS HOSPITAL 


WASHINGTON, D. 


Ethy! alcohol 1.¢., grain alcohol, CsHsOH) has been known in an impure form 
since earliest times, and ts the only alcohol used in medicine to any great extent 
Alcohol was formerly believed to be a remedy for practically all diseases. It 1s now 
recognized that the therapeutic value of alcohol 1s much more limited than ts tts 
social value. The magnitude of the alcohol problem in its various medical and 
sociological aspects 1s becoming more a public concern. According to the most recently 
published estimate, there were in 1953 about 4,589,000 alcoholics in the United 
States.' It 1s turther stated that no more than 7 per cent of these are on America’s 
‘skid rows,’ and only about 6 per cent of the total number of alcoholics are secking 
or receiving help in outpatient clinics or hospitals, or are athliated with Alcoholic 
Anonymous 

Alcohol 1s the responsible factor in a large percentage of the motor vehicle accidents 
attributed to speed, reckless driving, and driving on the wrong side of the road. 
Detailed studies in selected areas show that approximately 50 per cent of the tatal 
accidents involve a drinking driver. If this $0 per cent figure holds true nationally, 
then in 1958 about 15,000 persons died in accidents involving a drinking driver 

Valid data are not available, but there 1s no doubt that many of the accidents that 
caused injury to about §,000,000 people in 1958 involved a drinking driver.’ This 


situation urgently needs medical and public consideration 


PHARMACOLOGICAL ACTIONS 


Ethyl! alcohol injures cells by precipitating and dehydrating protoplasm. The 
use of alcohol tor hardening and dehydrating tissues preparatory to histological 
section provides a tamiliar instance of the local action of alcohol Alcohol has a 
marked irritant action on mucous membranes. For example, chronic gastritis ts 
not uncommon in steadily heavy drinkers. Alcohol’s action on bacterta ts well 
known. Seventy per cent solutions of alcohol by weight) scem to exert the best 
bactericidal effects 

Phe central nervous system is more markedly affected by alcohol than any other 
system of the body. According to modern scientific authorities, alcohol 1s not con 
sidered a stpmulant. Laymen in particular view alcoholic drinks as stimulating 
It may be stated categorically that alcohol ts not a stimulant but rather a primary 
and continuous depressant of the nervous system. Its action is comparable to that 
ot the general anesthetics. The psychic phenomena that follow the ingestion of 
alcohol arise from an inhibition or depression of higher mental processes, especially 
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those depending on training and previous experience and which usually make tor 
The tiner grades of discrimination, memory, concentra 
Caretully pertormed experiments have 
Although the 


sobriety and selt-restraint 
tion, and insight are dulled and then lost 
shown that alcohol increases neither mental nor physical abilities 
individual estimates his own performance as greatly improved, in reality actual meas 
urements show it to be inferior, In general, the conduct of a person when he ts 
intoxicated whether he ts jolly, affable, and generous, or belligerent and paranoia 

depends on his psychological make-up and on his ability co retain intact some small 
portion of his mentality that can sell critically evaluate his conduct 


AND EXCRETION 


ABSORPTION, DISTRIBUTION, METABOLISM, 


Ethyl alcohol ts one of the few substances absorbed trom the stomach. In an 


empty stomach, about 20 per cent of the ingested alcohol 1s absorbed through the 


gastric mucosa, the rest through the intestine. Absorption is slower when tood ts 


present in the stomach and intestine, and the effect on the brain ts apparently less 
if the glucose concentration 1s elevated. Thus, it would appear that in a diabetn 
person, the intoxicating potentialities of a given amount of alcohol should be less 
than in a nondiabetic 

Alcohol differs from most foods in that it ts unchanged in the intestine and ts 


absorbed as such. After absorption, alcohol 1s distributed throughout all tissues 


and all fluids of the body, cellular as well as extracellular. Equilibrium ts reached 
The distribution of alcohol in the body tissue ts 


within an hour after drinking 
The portions of the body that 


directly related to the water content of the tssuc 


are richest in water content (urine, blood plasma, saliva, brain, liver, or kidney 


will have the highest concentration of alcohol. Bone and tat 
Inasmuch as alcohol affects primarily 


low in water content 


will have the lowest concentration of alcohol 
the central nervous system, much attention has been focused on the concentration 
in the brain, which, as a result of its large blood supply, approaches the blood tn 


its alcohol concentration. The alcohol content of the brain tends to vary directly 


with that in the blood, although the comparative level at any one time depends on 
many variable factors, and particularly on whether the blood level ts rising or falling 
The amount of alcohol tound in brains of persons dying of alcoholic intoxication 


varied from 270 to 510 mg. 100 ml. Alcohol ts also present in cerebrospinal thuid, 
1! level is rising and 


at a concentration lower than that of the blood when the blood 


higher when the blood level ts talling 
Because of the consumption of very considerable amounts of alcoholic beverages 


by a large proportion of the population, the mechanism involved in alcohol metab 


olism is of interest and importance While the metabolism of alcohol in all tts 


relations may not be fully understood, the chict pathway of tts oxidation appears 


to be established. Ninety to 98 per cent of the alcohol that enters the body 1s com 


pletely oxidized 
Phat the liver is the organ primarily concerned in the initial oxidation of alcoho! 


is well established. It has been found that partial removal of the liver diminished 


the capacity for alcohol oxidation in proportion to the amount of liver removed 
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Later studies with alcohol tagged with C'* have shown that the oxidation occurs 
principally in the liver and to some degree in the kidneys. The oxidation of alcohol 
by the liver proceeds through acetaldehyde and acetic acid. The only enzyme in 
the body known to act on ethyl! alcohol ts ethanol dehydrogenase, almost exclusively 
present in the liver, which converts alcohol to acetaldehyde.’ The amount of alcohol 
oxidized per unit of time is roughly proportional to body weight and probably to 
liver weight. The rate of oxidation of alcohol is a linear function of time and is only 
moderately accelerated by increasing the concentration in the blood. By direct 
determination in man, it has been found that the maximal daily metabolism of 
alcohol ts about 380 ml.* Various factors have been studied for their influence on 
the metabolism of alcohol. Tolerance does not result in an increased ability to oxidize 
alcohol, Differences of opinion exist as to whether carbohydrate and insulin are 
concerned with the metabolism of alcohol and as to whether the administration of 
glucose combined with insulin accelerates the oxidation of alcohol in the intoxicated 
person. The metabolism of ethyl alcohol has been extensively and authoritatively 
reviewed by Jacobsen.’ 

As alcohol ts distributed throughout the body by way of the blood stream, ¢limina- 
tion commences at once through two mechanisms, oxidation and excretion. The 
bulk about 95 per cent) of the ingested alcohol 1s oxidized to carbon dioxide and 
water. The remaining portion (about § per cent) of alcohol ts excreted unchanged 
in the breath, urine, and perspiration.’ Elimination through the kidneys into the 
urine and through the lungs into the expired breath occurs according to Henry's law 
ot diffusion: The alcohol concentration in the secreted urine bears the same relation- 
ship to the alcohol concentration in the circulating blood as the water content of 
urine bears to the water content of blood. The concentration of alcohol in the exhaled 
alveolar) breath coming from deep in the lungs will be proportional to the concentra- 
tron of alcohol in the blood that ts circulating through the lungs. This ratio will 
be about 2100:1. Thus 2100 volume units (ml. or volume ounces) of alveolar breath 
will contain the same quantity of alcohol as will 1 volume unit of circulating blood 
The rate of climination of alcohol by both mechanisms, oxidation and excretion, 
varics from person to person. In general, we may say that the average person of 150 
Ib. of body weight can eliminate about 'y fluid ounce of alcohol per hour, decreasing 
concentration of alcohol in his blood by approximately 0.015 per cent hour. Two 
hours will reduce the blood alcohol concentration about 0.03 per cent tf the individual 
does not consume more alcohol. This offers a clue to length of the necessary waiting 


period ateer drinking before driving 


MEASUREMENT OF BLOOD ALCOHOL LEVELS 


While direct chemical measurement of the alcohol in the blood is probably the 
most accurate, the most convenient method ts measuring the alcohol in the breath 
Several excellent breath-testing devices have come into being and are relied on more 
and more, since the breath alcohol quite accurately reflects the alcohol level of the 
blood circulating through the lungs. The drawing of a blood specimen, even though 
entirely tree from danger, involves an invasion of the body, a certain amount of in 
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convenience incidental to making the necessary trip to a physician's othe, clinic, 
or hospital, and a slight amount of pain. Furthermore, the chemical analysis ot 
body fluids necessitates the transfer of specimen to a chemical laboratory and at 
least an hour's wait for the completion of the analysis. In practical police work, 
breath-analvsis methods serve a very useful purpose in providing casily obtained 
specimens and a quick result of reasonable accuracy tor the guidance of the othcer 
The breath test will give an accurate measure of the concentration of alcohol in the 
circulating blood, if there has been a lapse of at least 15 minutes between the taking 
of the last drink and the taking of the breath for analysts. During this 15-minute 
interval, any alcoholic liquor remaining in the mouth and throat or under a dental 
plate will have been washed down by saliva. To obtain a measure of the blood 
alcohol concentration, one may measure the alcohol concentration of this breathed 
air by three methods, the Harger apparatus (called the “Drunkometer’’), the For 
rester Intoximeter, and the “’ Alcometer.”’ If properly conducted, any of these three 
procedures will give a reliable measure of the concentration of alcohol circulating 
in the blood 

In 1955, 46 states were using chemical tests to help determine the degree of intoxtca 
tion in drivers suspected of drinking.'" Twenty-three states have chemical test laws 
modeled after section 11-902 of the Uniform Vehicle Code. A significant teature of 
that section of the code 1s the provision that if the concentration of alcohol in an 
individual's blood ts 0.15 per cent or more, he shall be presumed to be under the 
influence of alcohol. Therefore, the value 0.15 per cent sometimes expressed as 
150 mg. 100 ml.) has attained considerable legal prestige as the single value that 
determines whether an individual ts intoxicated 

A number of studies have dealt directly with the relationship between the amount 
of alcohol in the blood and the degree of functional impairment in actual or simulated 
driving conditions.'' ** Since the consumption of alcoholic beverage by adults ts 
legal evervwhere in this country, it 1s necessary to have a suitable mechanism for 
determining the limit of effect from alcohol beyond which ability ts impaired. The 


question is not how high but rather how low the concentration of alcohol in blood 


may be if driving ability is not to be influenced by the presence of alcohol, A simu 
lated automobile driving apparatus has been used to evaluate the effect of alcohol 
as it pertains to the several functions involved in driving an automobile.*! The 
results indicate that blood alcohol levels well below 0.15 per cent induce measurable 
objective impairment of the functions tested in the simulated driving tests. Impair 
ment of performance was demonstrated in the presence of a blood alcohol concentra 
tion of 0.05 per cent. In the presence of a blood alcohol concentration of 0.15 per 
cent, performance had decreased to approximately cwo thirds of the control values 


MEDICOLEGAL INTERPRETAFIONS 


Many questions arise concerning the degree of intoxication of a person, either 
at the time of his death or at the time of an accident or arrest: Had the person been 
drinking alcoholic liquor, and if so, how much alcohol did he have in his body at 


the time in question? How seriously intoxicated was he at the time in question? 


DETERMINATION OF BLOOD Solomon 


Did the extent of alcohol intoxication bear any causal relationship to the difficulty 


that arose? Was acute alcohol intoxication the sole direct cause of death? 
For the purpose of driving an automobile, the presumptive limits recommended 


are pre 


by the National Safety Council and the American Medical Association 
eminently fair, since it has been well established that interterence with automobile 


driving capacity takes place at blood alcohol concentration of 0.10 per cent or less 


These presumptive categories are: All persons having 0.05 per cent alcohol! or less 


in their blood are presumed to be influenced 
Blood alcohol levels of 0.10 to 0.15 per cent indicate that 


Blood alcohol values of 0.15 per cent or more give risc 


Persons having 0.05 to 0.10 per cent 


are possibly influenced 
influence probably ts present 
to a presumption that alcohol influence was present 


itis, of course, understood that the toxicological evidence merely sets up a presump 


tion in those states that have enacted chemical test statutes. So any presumption 


may be overcome by competent contrary evidence, tf such be available 
There has been much controversy in past years concerning the validity ot chemical 


tests for intoxication. Some critics have been exceedingly bitter. However, 


as of the present date, these tests have gained general recognition and acceptance 


By use of Widmark’s hypothesis, the quantity of alcohol that an individual had in 


his body at the time of testing may be estimated with reasonable accuracy The 


caporntration necessary to produce death ts ordinarily 0.45 per cent or more in terms 


of blood alcohol concentration 
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Bill for International Medical Research 


Congressional hearings were recently held on a bill designed to encourage United 
States medical scientists to become more active in working with researchers trom 


other countries 
bilizing United States and foreign medical research groups to collaborate in training 


The proposal would provide for exchanges of information by mo 


and planning. Legislation, if approved, will create a new agency at the National 
Institutes of Health to head the program, with an annual appropriation of $50 


million The bill has strong support from several medical and health organizations 


in this Country 
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Psychiatric Court Clinics 


Manfred §. Guttmacher, M.D 


CHIBY MEDICAL OFFICER, SUPREME BENCH OF BALTIMORE 


BALTIMORE, MD 


In 10 large American cities psychiatric clinics have been established in conjunction 


with the municipal and criminal courts.' Experience supports the view that they 


are gaining increasing acceptance as an agency of the law and that they have had an 
important and widespread influence in medicolegal progress. 

They had their germination just a half century ago when Dr. William Healy began 
his pioneer work in the Cook County Juvenile Court. The results were sutticiently 
impressive for Chief Justice Olsen of the Municipal Court of Chicago to establish 
a psychiatric unit, under the direction of Dr. William J. Hickson, to serve that court 
in 1914. The expansion that has since occurred in this clinic ts an indication ot the 
value of the service. The Chicago clinic now has a case load of 5000 persons and a 
budget of more than $150,000. The professional staff consists of two tull-cime 
psychiatrists, five part-time psychiatrists, cighte full-time psychologists, seven tull 
time social workers, and an electroencephalograph technician, Recently a separate 
division has been created to serve the centralized trathe court at a cost of $50,000 

Court clinics were established in Philadelphia, Detroit, Baltimore, Cleveland, 
New York, and Pittsburgh before 1940. A second clinic was established in Chicago 
in 1931 to serve the criminal courts. Despite the facet that the American Bar Associa 
tion recommended in 1929 that a psychiatric service be avatlable to every criminal 
court to assist in the disposition of offenders, there was for more than a decad 


no expansion of such psychiatric facilities. In 1955 a psychiatric clinic was established 


under the Public Health Service in Washington to serve the courts of the District 
of Columbia. In 1957 the City of Cincinnati opened a municipal court psychiatri 


clink 
By far the most important and tar-reaching development in court psychiatric sery 


ices recently occurred in Massachusetts. That state, which has always been tn the 


vanguard of social progress, and certainly in the field of public psychiatry, and which 
established a state-wide system for the examination of defendants in 1921 under 


the Briggs Law, has again shown its leadership by creating a state-wide system 


of court clintcs for both the juvenile courts and adult criminal courts. Since Julv 1, 


1956, 10 court clinics, serving more than 100 communitics, have been opened by the 


Department of Mental Health of Massachusetts 
One of the fascinating things about our American culture ts its diversification 


Phere ts no stereotyped organization or procedure tor court clinics, cach differs trom 


the other in important characteristics, as well as in detatls. Some otf the clinics 


relv heavily on the services of social workers, others have none. In some clinics 


most of the examinations are carried out before trial, in others after conviction 


One clinic focuses almost solely on the issue of legal insanity, another centers tts 


* Annual reports ar d by anumber the court clin ding cof Philad 


and Pittsburgh 


efforts on advising the sentencing judge on disposition. It seems altogether fitting 
that the Detroit court clinic, being situated in the capital of the automotive world, 
should concentrate on the examination of trathc offenders 

The Baltimore court clinic has two divisions, one serving the juvenile court and 
the other the adult terial courts. The adule branch ts known as the Medical Othce 
of the Supreme Bench. The name of none of the other court clinics emphasizes the 
essentially medical nature of its functions; they are designated as © psychiatric 
clinics’ or‘ behavior clinics.” Itas, believe, desirable co stress the essential integra 
tion of human behavior. Human behavior ts not the pure product of isolated intel 
lectual and emotional systems and ts dependent to a great degree on the soma 

Most of the work of the Baltimore court clinic ts psychiatric, but there are general 
medical functions as well. Not infrequently a defendant who ts brought into court 
because of an arrearage in the payments required by the court tor the support of his 
family, from whom he ts separated, alleges that his financial delinquency has resulted 
from physical disability. We then obtain a medical history, the social worker care 
tully checking with the physicians and the hospitals that have had the patient under 
treatment. If the condition 1s an obvious one, for example, tf a steel worker ts 
dyspneic, edematous, and fibrillating, we render an immediate report to the court 
affirming his incapacity. Despite the face that one of our three halt-time psychiatrists 
has passed the American Boards in Internal Medicine, our office is not equipped to 
do laboratory studies and roentgenographic examinations. The more subtle problems 
are referred to the appropriate outpatient deparement of the City Hospital, Wath 
the patient ts sent a note explaining the problem. In these cases our tinal report tor 
the court, giving the diagnosis, the suggested limitations on employability, if any, 
etc., 1s made up largely trom the hospital's findings 

Similar medical problems occasionally occur in the case of witnesses and jurors, 
who have represented that their inability to appear in court is on the basis of ther 
health. This, of course, generally necessitates a home visit. Again, in a desperate 
effort to keep their clients from having to serve a sentence, lawyers may present certitt 
cates trom physicians alleging diabetic, cardiac, or other conditions, which they 
insist will be aggravated by incarceration. Such problems are sent to our ottice tor 
evaluation 

Phere is a law requiring blood tests of the mother, hild, and putative tather tn all 
disputed bastardy cases in Baltimore Ac first these tests were carried out in our 
office, but with the increased pressure of work and the greater complexity of the 


tests, this procedure has been transterred to the laboratories of the University Hospital 
By use of the A and O, M and N, and Rh groupings, 18 to 20 per cent of the detendants 


in bastardy cases are exculpated 

With the crowds of persons going in and out of the courts, medical emergencies 
often arise. Bromides and aromatic spirits of ammonia are administered to the dts 
traught mothers and sweethearts of newly sentenced offenders. Coronary attacks 
occur apparently with unusual frequency among the courthouse population On 
one occasion a deserted mother increased her errant husband's responsibilities by 
giving birth while she was waiting in the states attorney's office to register her 


complaint. On another occasion a dispirited man, who apparently tele untarrly 
| PI 
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dealt with by the world, chose the courthouse in which to put a bullet through his 
head 

Insanity pleas are in our experience rarely made in noncapital cases. Despite the 
face that Balcamore had the unenviable record of 102 murders in 1958, which equaled 
the total tor all of England and Wales during the same period, there are less than 
20 pleas of not guilty by reason of insanity annually. When such a plea ts entered, 
the defendant ts referred to our court clinic. If the medical diagnosts and the opinion 
in regard to the patient's fitness for trial and his criminal responsibility are relatively 
simple, the case 1s presented at the weekly staff conterence by the examining psychia 
trist, the clinical psychologist, and the social worker, before the report for the court 
is drafted by the psychiatrist. When the case ts more subtle and dithcult, the various 
members of the staff may make independent examinations before it 1s presented tor 
discussion. Not infrequently a recommendation ts made to the court that the patient 
be committed to the State Hospital for observation and diagnosis. There ts rarely 
marked disagreement between the opinion of the State Hospital staff and that of the 
court clinic. When this does occur, our divergent conclusions are given at the crial 
Some tee! very uneasy when this happens. But since psychiatry ts sall far from an 
exact science and since opinions are asked about a defendant's mental state at a precise 


moment months before the-examination could be made, differences of opinion are 
certain to arise occasionally. As long as neither group ts employed or paid as partisan 
witnesses, the testimony should have little distortion by bias. After all, criminal 
responsibility is a social and legal concept, not a medical one, and it should be lett 


to the decision of the pudge and the jury 
| understand that it is the practice in England and in some of our American court 
clinics not to question the defendant about the crime with which he ts charged in 
pretrial examinations, since no confidential relationship exists between physician 
and patient, when the physician makes the examination tor the purposes of trial and 
not tor treatment. This does present something of a dilemma. It ts our practice to 
inform the defendant at the outset of our exact status and co tell him that copies ot 
our examination will go to the judge, the defense counsel, and the prosecutor. We 
tell him chat unless he specifically requests that a certain datum be excluded, we 
shall teci tree to include it. If he does request exclusion of any datum, we shall not 
record it in our report but will feel free to use it in reaching our conclustons 
It seems to me an insuperable obstacle in the proper understanding of a patient 
under criminal charges to be dented the opportunity of discussing with him the detatls 
of the crime itself. The American Law Institute in writing its model penal code has 
carctully considered this problem, along with other phases of psychiatric testimony 
They have tramed a model statute, which, if adopted, would obviate the dithculty 
In its preliminary drate the Institute's statute reads 
STATEMENTS FOR PURPOSES OF EXAMINATION OR TREATMENT INADMIS 
SIBLE EXCEPT ON ISSUE OF MENTAL CONDITION. A. statement made by a person 
bccted to psychiatric examination or treatment pursuant to Sections 4.05, 4.06, or 4.08 


for the purposes of such examination or ereatment shall not be admissible in evidence against 


ding on any issue other than that of his mental condition but 


n that issu vbether or not ie would otherwise be deemed to b 
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Pretrial psychiatric examinations are initiated in the Baltimore clinic by various 
persons having official contact with the case. The detense counsel may request of 
the court such an examination. The prosecutor reters cases for examination also 
He may feel that the very nature of the alleged offense suggests psychiatric morbidity 
Or some member of the accused's family may have intormed the otlice ot the state's 
attorney that the accused had previously been an inmate of a psychiatric institution 
Phe jail physician or an officer on the jatl custodial staff may have observed peculiar 
tics of behavior on the part of the accused prior to trial and bring them to our atten 


tion. A considerable number of referrals come trom the grand jurv, while they are 


considering the case for indictment. In crimes in which psychiatric abnormality 


scems almost certain, such as the murder of a parent by a child, immediate examination 
is undertaken by our othice, without referral by anvon« 

Many of the psychiatric examinations carried out in the Medical On nt the 
Supreme Bench are made after conviction but prior to final disposition Thes« 
cases are held sab carza until our report is mad lhis generally requires a period of 
about two weeks. In Marvland, penal sentences are determinate, th. ju lye gives 
the convicted detendant a flat sentence As a consequence, sentencing there ts a 
peculiarly onerous responsibility Nearly all of th post-trial examinations are 
inttiated by the court 

The purpose of the presentence examination ty Co give the yudge the best possible 
picture of the personality structure of the accused. Was the crime the expression 
of a seriously antisocial personality or was 1tin large Measure sit determined 
is the defendant a good probation risk, should he receive outpatient psy hotherapy? 


These are the twpes of issue on which we tocus. This assessment is | 


ased on the past 
history of the individual, with special emphasis on his school and military service 
and work records and his juvenile and prior adult court appearances. There ts the 
psychiatric interview, with little attention to the formal mental status, but with 
emphasts on social attitudes, derived from a knowledge of tamily relationships, 
recreational interests, lite goals, selt-evaluatio sexual attitudes and practices 
religious interests, etc. We know that there ts a general tendency unconsciously 
to distort favorably material concerning ourselves This tendency is, of Course 
increased in persons producing material that may prove of vital importance in the 
determination of their sentence Most persons also deal in conscious fabrications 
at such times As a consequence, the clinical psychologist, with his projectty 
tests, which are exceedingly dithcult to pervert, ts of very great assistance in th 
assay of the personality structure of thes defendants. It is my custom, atter | have 
dictated the body of the psychiatric interview, to sit with the social worker and th 
clinical psychologist while Lcompose my diagnostn IMpression an recommendatiot 
for the court, so that the report 1s essentially a team effort 

Unfriendly critics have asserted that psychiatrists and psy hologists Canno 
the future and that thev are incapable of accurately prophesving humar 
by their examinations From mv review of our court clinic case material 
30 vears, I believe that a significantly high percentage of our pt 
correct. | should be cager to have some competent, objective 
material for this purpose 
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Our Baltimore clinic does not confine its psychiatric work entirely to the examina 
tion of defendants in criminal cases. Occasionally we examine complaining witnesses, 
to give an opinion as to their credibility. This occurs chiefly in cases in which 
adults are accused by children of sex offenses. We also sometimes assist the civil 
courts in disputed custody cases, examining the mother, father, and children. We 
are called on to advise the court in habeas corpus cases, where patients committed 
to psychiatric hospitals are seeking their freedom. In Maryland defendants found 
not guilty because of insanity must be released from the psychiatric hospital to which 
they have been committed by the committing court. The court clinic staff functions 
in an advisory capacity in these cases. Maryland has a defective delinquent statute’ 
and a special institution for the study and treatment of such offenders. In Baltimore 
most of the referrals to the Patuxent Institution result from the clinic's recommenda 
tion 

lam a proponent of the psychiatric court clinic because I think that its existence 
as an integral unit in the court system serves as an important symbol. It represents 
the recognition of the truth of the doctrines that in the proper disposition of criminal 
cases the focus should be on the criminal rather than on the crime and that the goal 
of justice ts rehabilitation of the individual and the protection of society, rather 
than vengetul punishment. Moreover, it serves as an important center for the inculca- 
tion of fundamental psychological principles in regard to personality functioning, 


for probation officers, lawyers, and judges. Where an effective court clinic exists, 
the unseemly partisan battles characteristic of hired psychiatric experts have virtually 
disappeared. Wherever it has functioned, the court clinic has, I believe, cteated an 


increased respect for psychiatry and its contribution to criminal justice 

It seems to me that psychiatry is developing to the point where it can be of great 
usefulness in the treatment of that most difficult group of patients, the criminal of 
fenders. Every day cases go through the courts that could be successfully carried 
on probation if outpatient treatment from skilled individual and group psychothera 
pists were readily available. In most communitics probationers are required to go 
to hospital outpatient departments at hours that interfere with their precarious 
work adjustment and are seen by residents and staff men unequal to the dithcult 
task. First class pilot clinics should be established and financed by private founda 
tion funds. After they have demonstrated the effectiveness of such treatment, govern 
ment agencies could, I feel confident, be readily induced to take them over 

Phe work of existing court clinics ts almost solely diagnostic and advisory. Therc 


should also be established branches tor therapy 
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Pharmacodynamics and Psychiatric Investigation’ 


Lawrence Zeltc Freedman, 


YALP UNIVERSITY 


DEPARTMENT OF PSYCHIATRY, 


NEW HAVEN, CONN 


Medical ethics in a democracy are not consistent with the imposition of entorced 
methods for eliciting confessions. Moreover, psychiatrists are not aware of any 
psychological process capable of proving the guilt of any alleged offender. A premise 
of this discussion, therefore, 1s that it 1s morally wrong and technically unteasible 
to use drugs to force confessions. The purpose of this paper ts to survey brietly the 
possible role of certain drugs for obtaining insight into the genesis and motivations 
tor crime 

Talking with his patient has always been one of the psychiatrist's primary instru 
ments for investigating both the organic and psychic aspects of human behavior 
The techniques developed by psychiatry in verbal interaction have penetrated into 
other arenas of treating human dithculties, including crime. Freud! once lectured 
to lawyers concerning the use of measures based on association of words and psycho 
analytic insights in order to ascertain truth in courts of law The early work ot 
Wundt, developed by Jung, incorporating the principle of association and emphastz 
ing the significance of variations in reaction time was indeed the forerunner ot the 
widely used ‘lie detector’’ of modern criminology. Many other clinical and expert 
mental modifications of the interview have been sparked by the need telt to penetrate 
deeply and more quickly than conventional psychotherapeutic and psychoanalycn 
techniques seemed to permit 

Hypnosis, one of the carliest tools in psychological and psychoanalytic investiga 
tion and treatment, although neglected for many vears, has recently re-cmerged 
as a useful accessory of especial interest to criminologists. This was sparked by 
Lindner’s® dramatic description of a relatively Complete anamnesis of criminogencsts 
and a favorable therapeutic result in 45 hypnotic sessions. Hypnosis, however, ts 
effective ina relatively limited proportion of cases, when motivational conditions 
are tulfilled that are not too frequently found among social offenders. For this reason, 
pharmaceutical agents have been increasingly employed 

Under such terms as narcohypnosis, narcosynthests, and narcoanalysis, medicinals 
such as scopolamine and the barbiturates, including thiopental sodium and amobarbs 
tal sodium, have been given orally and parenterally in an eflore to alter the brain 
metabolism and the psychological adjustment of the patient. These proce dures have, 
unfortunately, received considerable notoriety in the popular and semiprotessional 
press as ‘truth serum More serious, however, are misunderstandings concerning 
it among our professional colleagues 

Probably the earliest attempt in modern times to utilize drugs in criminal interroga 


tion stemmed from observations of a mild type of anesthesia known as twilight 


* This paper was written with the support of the Four dations I {tor R arc 
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In 1922, House, a Texas physician who had used 


sleep used in obstetrical practice 
scopolamine as an anesthetic in obstetrical cases and had observed that women 


frequently made extremely candid and uninhibited statements while under the influence 
of the drug, injected it into two convicted criminals in the Dallas County Jail and 


then interviewed them. hic established to his satisfaction that they were innocent 


Early studies also disclosed that by use of barbiturates, verbal responses could be 


elicited from previously noncommunicative catatonic patients.' During World 


War II, medical officers effectively used barbiturates to speed psychotherapy in a 


large number of cases of combat neurosis,’ © and similar reports were made trom 


Korea. Since then, the barbiturates have often been emploved tor the creation of 


the relaxed, anxiety-tree, semisomnolent state conducive to uninhibited verbal 


communication. Their case of administration and relative freedom trom untavorable 


side effects have made them more popular than other drugs with similar effects 
Dameshek, Myerson, and Loman’ reported that large doses 1 gr.) of amobarbital 
sodium administered intravenously caused deep sleep, a tall in systolic blood pressure, 


fall in temperature averaging 1 F., moderate diminution in basal metabolic rate 


averaging 26 per cent, and slight though definite diminution in uptake of oxygen and 


dextrose by the brain. Small doses '4 gr.) of amobarbital sodium given intravenously 


caused drowsiness, slight fall in systolic blood pressure, slight fall in temperature 
averaging 0.6 F., and variable effect on the basal metabolic rate, either increased or 
The effect on the brain was felt to be diminution of the oxidative proc 


diminished 
lhe effect of large doses of amobarbital on basal metabolism 


esses of brain tissuc 
was thought to be due to combined effect of sleep and, more specitically, of the drug 


on the brain, possibly hypothalamic tissue. These authors postulated that the diminu 


tron of body temperature was duc to talling metabolism and to alteration in the 
heat-regulating center 

Esten, York, ard Himwich® tound that the oxidation was not decreased to the 
same extent in all pares of the brain at the lighter levels of barbiturate in this case 
thiopental anesthesia. Rather the cerebral hemispheres were the areas of the brain 
predominantly involved in the depressant action of the drug. However, the other 
parts of the brain gradually suffered an increasing inhibition of oxidation as deep 
levels of anesthesia were produced 

Studying the action of barbiturates on the cerebral cortex encephalographically, 
Brazicr and Finesinger® elicited a differential response. The high-voltage tast activity 
invariably appeared first in the frontal leads, then in the parictal leads, and finally 
in the occipital leads, and disappeared in the reverse order. These authors conjectured 
that the regions of the cortex that are thought to be the most recent in genetic develop 
ment are most vulnerable to the action of barbiturates, as evidenced by the clectro 
encephalogram 
although there may be transient excit 


In general, the barbiturates reduce anxicty, 
depres 


ment seemingly due to the unrestrained activity of lower centers treed by the 
sion of higher inhibitory control mechanisms 

The methods of administration tor this purpose are relatively simple, in general 
differing trom intravenous use for quick narcosis by a much slower rate of admints 


tration 
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An understanding of the pharmacological action of the drug itselt does not explain 


its mechanism of action in any given case. The particular type of behavior manitested 


under the influence of amobarbital is a result of the interaction of three taccors: the 
personality structure of the subject, his tolerance tor the drug this includes the 
specific physiological and biochemical action), and finally the stimuli impinging 


on the individual at that time 

Hypotheses concerning the psychological mechanism of action of these drugs gen 
erally stress the diminution of fear and anxiety, the opportunity tor abreaction, which 
is the process of talking about and reliving the foc: of emouonal disturbance, and 
the decreased pressure on the ego the perceptive and reality-related part ot the per 


sonality 
I have employed amobarbital sodium in investigating the personalities of men 


accused of various civilian and military antisocial acts. These cases ranged, diagnost) 


cally, from character disorders and neuroses to psychoses. The acts included mild 


delinquency as well as murder. Rarely could the information obtained under the 
influence of the drug be interpreted directly in the light of its manitest content 
It was useful only when integrated into the fabric of the patient's conflictual tenden 
cies and anxieties. The verbalized material was valued neither as representative of 
proved deeds nor as demonstrated tact, but simply as psychological data meaningtul 


and helptul only in the context of my clinical know ledge of the patient 


fusion 


Other investigators using clinical methods have come to a similar 


Kubte and Margolin,'* ina very significant study of the role of drugs tn psychotherapy 


demonstrated that the psychological processes of repression, dissociation, and syo 


thesis and the subtle manifestations of transterence were all operative while che 
patient was under the intluence of the drug. Gerson and Victoroff,'* analyzing con 


fesstons obtained under amobarbital sodium narcosis, found that tantasics and delu 


sions, Which frequently could not be distinguished trom reality, sigoiticantls limited 


the credibility of such productions. 1 udwig,'! using this method with malingering 


soldiers, found that they maintained their negativistic accitude ard were uncommunt 


cative. Similarly, Grinker ard Spetgel in clinical studn demonstratcd that 


resistance persisted Furthermore, they tele that they could obtain essentially the 


same material and emotional release trom psychiatric interviews with the patient 


while he was stall conscious granted suthcrent time 


Further, theories concerning the mechanism of action that are applicable to 


psychotherapy are not applicable to legal investigation, where the role and goal 


of the interrogator are likely to be quite different The subject's psychological 
set’ or attitude ts hardly likely to be motivated toward Cooperation 


Redlich, Ravitz, and Dession'® attempted to determine whether subjects ould 


maintain artificial lies in an amobarbital sodium interview. Subjects were selected 


at random trom a voluntect group of university students and protessional persons 


Before drugs were administered the subjects revealed shametul and guilt-producing 


incidents of their past and were then requested to invent talsc, selt-protective stories 


about these incidents. Thereatter they were given amobarbital sodium intravenously, 


and a second experimenter tried to prove the falsity of the cover story whil 


lctinitive 


the subject attempted to maintain his lies The results, though nor 
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indicated that ‘'normal”’ persons (1.c., persons who performed adequately in their 
various functions and had good detenses and no highly pathological characteristics 
were less likely to confess.“ Neurotics’’ were more likely to break down and, ot 
equal importance, to substitute fantasy for truth. These fantasies were understand- 
able only in the light of an intimate knowledge of the subject's unconscious processes 
Like dreams and daydreams, they tended to have a highly symbolic character 
It was the neurotic person, therefore, and especially one with strong feelings of de- 
pression, guilt, and anxiety, who contessed while under amobarbital sodium. These 
persons, with strong unconscious, self-punitive tendencies moral masochists, poten- 
tial and actual depressives ) tended not only to contess more casily but even to confess 
to crimes never actually committed 

Phe obvious and subtle manifestations of the subject's prenarcoanalysis relationship 
with the physician remain operative after drugs are given. Besides reducing anxicty, 
the drugs facilitate temporary regression to less mature levels of personality integra- 
tion and identification with the interrogator. This may be evidenced by increased sug 
gestibility However, when the subject 1s resistive, the reduction of anxiety and 
facilitation of regression and identification may be less prominent, especially when 
the drug ts administered by a person who might be considered an adversary 

In summary, experimental and clinical findings indicate that only persons who have 
conscious and unconscious reasons for doing so are inclined to confess and yield to 
interrogation under drug influence. On the other hand, some are able to withhold 
information and some, especially character neurotics, are able to le. Others are 
so suggestible or so impelled by unconscious guilt that they will describe, perhaps 
IN fesponse to suggestive questioning, behavior that never in facet occurred 

Thus the drugs are not ‘truth serums."’ They lessen inhibitions to verbalization 
and stimulate unrepressed expression not only of fact but of fancy and suggestion 
aswell) The matertal produced ts not’ truth” in the sense that it conforms to empiri 
caltact. Finally, 101s most umportant to realize that the conduct of the interrogation 
and the analysts of its verbal and behavioral content are exceedingly complex. The 
results can be evaluated properly only by trained and experienced experts who are 
aware of the manitold individual variations in response that occur 

Both our clinical and experimental data demonstrate quite conclusively that 
serious wrong can be done both to the embryonic science of criminology and in the 
administration of justice if this procedure 1s emploved as a tact-tinding instrument 
It as still truce, as Theodor Retk'® pointed out a number of vears ago, that “fact- 
finding 1s still in the province of the [police] investigator.”’ It 1s precisely because 
physiologically altered states lead to aspects of “psychological reality,’ not empiri 
cally taceual data, that such investigation has importance for psychiatrists 

Nevertheless, with proper concern for its limitations, a drug-induced interview 
may be a worth-while adjunct to otherwise thorough psychiatric treatment. In 
some instances it may enable a psychiatrist to ascertain more quickly the depth and 
type of mental illness. Investigators have emphasized the opportunity provided 
in this permissive milicu tor relearning socially desirable habits while the “tear 
mechanism’ ts weakened by drugs 

A meaningtul and hopetul use of the amobarbital interview ts tor obtaining keener 
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For example, 


insights into the motivation and psychogenests of antisocial behavior 
Rose!’ has recently described amobarbital interviews that confirmed that an extremely 


ageressive act, the murder of a child, represented unconscious re-enactment of very 


carly traumatic memories. Rose interpreted this murder as indicative of a partial 


failure of the perceiving (scanning-screening ) function of the ego 
Through such studies, the psychiatrist may make his best use of drugs in the 
Determining who committed 


tempestuous arena of violent criminal behavior 
an antisocial act is a self-limiting and discouraging task, since 1t necessarily presumes 
Increasing awareness of the genesis 


that harmful behavior has irrevocably occurred 
of crime ts the rational precursor to the discovery and implementation of preventive 
approaches. The prophylaxis of human pain, both psychic and physical, and ot 
both victim and offender, is the legitimate and historic role of psychiatry 
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Medical Progress Helps Indians 


The U.S. Public Health Service has reported a 40 per cent drop in the incidence ot 
tuberculosis among Indiars over the tour-vear period ending in 1957. Progress ts 
attributed to improved methods of treatment and better Control measures aimed at 
carly detection of contact cases. PHS ofhcials also report a sharp drop in death 


rates of Indian intarts and newborn intants during recent vears 
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Credibility of the Witness 


Leo L. Orenstein, M.D 
AMAIATANT CLINICAL PROFESSOR, DAPARTMENT NEUROPSYCHIATRY 
NEW YORK UNIVERSITY 


NEW YORK 


Psvchiatric and p vchoanalytic experience continues CoO enrich our insight into 
human behavior. The added insights gained in clinical settings find application 
in a number of related fields, including torenst psychiatry In a courtroom trial, 
interest focuses on the witness and his testrmony. There are different categories 
of witnesses. At times the accused, or defendant, may become the principal witness, 
at other times, the accuser, or complaining witness, commands the attention of court 
and jurv. In addition to these two principal roles in a courtroom drama, there may 
be a number of secondary figures. These include prosecution witnesses, witnesses 
for the defense, character witnesses, cve Witnesses, and expert witnesses Under 
a democratic svstem every witness presents the same problem tor judge and jury to 
contend with, and the question ts, “’ Does the witness tell the truth?” As vet we do 
not know of methods that establish absolute credibility. For a long ume the test 
of “good common sense"? was the principal vardstick of credibility. In the words 


of a prominent jurist 


The Judge must also explain to the members of the jury that th 
tions of fact. He charges them further that they at 


se and that they may apply » the testimony of 


on th witness stat d; the reaso ableness 
ans of knowledge or observation as to the facts, h 
lack th the pr bability of impr ybability of hi 


anv of the jury may have for determining whether a part 


When one observes a courtroom trial and attempts to follow its progress, as a 
jurvman must, it becomes apparent that determining witness credibility can become 
a most dithcult cask. At comes it ts virtually imposstble 

In more recent vears there have been added to the “ common sense test, procedures 
utilizing phystological and psv« hological measurements. The detector,’ where 
accepted, does not, in the opinion of Its users, prove infallible. Psychological tests 
to establish deerce of inteiligence and psychiatrn examinations for clinical « valuation 
offer only limited help in establishing credibility 

It is mv expertence that the truth,” which every witness pomises under oath to 
tell, is the product of many omplex psychic determinants, conscious and unconscious 
of the witness as well as the listener, judge, and jurvman. In support of this opinion 
I present a number of ‘clinical’ observations. The reader mav himself recall trom 
high school or college vears an experience In experimental psychology, practical 


psychoanalysis and trial by jury This most often consisted of a lesson in creative 


writing when his teacher, by prearrangement, had someone dramatically enact a 


623 


to mak ise of their 
good Comme ‘ 
eect 
ssonabl s of his tests 
His demea 
terest th asc, if anv 
n 
tory and any other 
t t 
the truth 
: 


scene. This was followed by some 25 to § reports by the ‘eye witnesses,” sometimes 
with as many variations in the description of what had taken place. In law schools 
this procedure 1s used to demonstrate how witnesses may honestly give different 
accounts of the same event. In such settings it 1s not difficult to agree that the observ 


ers are objective. What may puzzle the many witnesses is why there is so much 


discrepancy in the accounts 

Experimental work demonstrates that human beings may perceive preconsciously 
stimuli of which they have no conscious awareness. The work with subliminal 
stimuli confirms this,’ and clinical work in psychoanalysis demonstrates this time 


and again 

Kubic* reported an instance where a psychiatrist, while at a dance, saw a paticnt 
of his. In the course of the evening patient and therapist passed near cach other 
several times, and when the psychiatrist saw his patient looking directly at him, 
he greeted the patient with a cordial smile. During the session after this encounter 
the patient reported a dream in which he was tn a social situation with his psychia 
trist, but he had no conscious awareness of the event. Every practicing psychiatrist 
and psychoanalyst can report similar observations, bearing on the factors of credibility 
An attorney! of many years’ experience as trial lawyer in criminal offenses reported 
interesting observations concerning credibility of “eve witnesses.”’ He stated 
For the last 36 years | have purchased most of my clothes in the men's department of a 
store located in New York City, where the same salesman served me. We saw cach other 
on an average of four times a year, for a half hour to an hour on cach occasion. By 19590 w 
had met about 8§ times for a total of about 65 hours 

In 1950, while picking a jury in a county court, | asked whether any of prospective panel 
acquainted with any of the parties to the case, including myself. One member of the 


I don't recognize you but I sold you the suit you are wearing 


wer 


pat k up and said, 
I looked at him, but failed to recognize him. Further questioning clicited his identity and 


| was chagrined to discover it was my old friend 


Phe attorney, after citing other interesting experiences about problems in identity, 
continued, “The conclusion | draw ts that the so-called ‘eve witness’ who testifies 


to identity is verv woreliable and that such evidence ts practically worthless 


Perception, retention, and recall are determined by the physical environment about 


us, and to a more significant degree by the emotional state within us. This ts ctruc 
tor all human beings, and tt can be stated with certainty that there cannot be a” purely 
objective’ reporter of observable tacts. Memory ts fallible because of many uncon 
scious forces that relate to this human function. Yet in the courtroom it is not un 
usual to find a lawyer attempt to picture a witness as a deliberate deceiver because 
he claims torgettulness of details. Writing on memory, Schilder® stated, “Remem 
bering 1s far from being a mechanical and passive process. Memory ts a dynamic 
process which ty made up of a number of factors 

The dynamics of memory are, of course, best observable in the therapeutic setting 
Here we have the opportunity to examine the reasons for remembering as well as 
tor forgetting 

It is more than 60 vears since Freud ® first called attention to the unconscious deter 


minants of mental lite. Today physicians, psychologists, social workers, criminolo 
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gists, and many persons in the legal profession are cognizant of these basic truths 
Yet during a court trial the emphasis remains focused on the conscious aspects of 
human behavior. Frequently it even happens that we are not permitted to make 
reference to the existence of the unconscious part of mental life. This comes about 
as a result of established court procedure, which compels a witness in any of the 
categories just listed to answer questions put to him, and in a manner demanded 
by the lawyer. It ts claimed by those who practice the law that this method is the 
best way to arrive at the truth. There is no unanimous agreement that this method 
ology 1s infallible. In fact, the writings of some outstanding attorneys and judges 
support the skepticism of members of the medical profession. The opimions ot 
Wethoten,’ Frank,* and Borchard® tortity the claim that psychic forces bear strongly 
on witness credibility. In theory, the administration of justice aims at secking out 
the truth, in practice, this sometimes tatls 

Borchard collected a significant number of cases of innocent men who had been 
convicted of major, including capital, crimes. This writer, while associated with a 
clinic of the highest criminal court in New York County, observed evidence of witness 
tallibility in a number of cases. Dithculties may arise when an innocent detendant 
makes bad witness,” and a false accuser a good witness This may happen 
particularly when a sex offense 1s at issue. When a 12-year-old girl accused het 
tather of rape everyone believed her This was especially interesting because it 
was subsequently disclosed that the medical report based on examination made soon 
atter the alleged act did not corroborate the complaining witness's story, and chat 
this report had somehow been temporarily mislaid 

In recent vears there has been increased demand tor psychiatric examination of 
the plaintiff in sex offenses. While it ts true that there are people who commit attacks 
on helpless children and adults, it 1s equally true that an innocent person, once 
accused, may have great dithculty in proving his innocence. Under our laws a man 
is innocent until proved guilty, vee it can happen that an accused may have to prove 
himself innocent. Once in a while, even in democratic Countries, an accused ts seized 
by a mob and punished betore any evidence of guilt or innocence ts established 
I reter to these happenings because they bear directly on the question of our thesis 
Witness credibility is a bilateral problem. The judge, jury, and public react, not 
with crue objectivity, bue with cheir own objectivity, tor that is the best they can do 

Concerning the question of using special techniques such as ‘lie detector” tests, 
psychiatric evaluation, and “truth serum,” it must be emphasized that these can 
be carried out only with the cooperation of the subject. It is interesting that the 
accused person 1s generally the one to whom such methods are applied. Only rarely 
is the question ratsed about applying special tests to witnesses of other categories 
I have already reterred to complainants in sex offenses. In trials involving political 
and cultural issues, emotions may overshadow tacts, and trom time to time we read 
accounts of acknowledged miscarriages of justice 

Character witness testimony sometimes makes the difference between conviction 
and acquittal. Here there ts no question but that the witness sides with the one on 
whose behalf he testifies. However, like any other witness, it remains for him to 
convince the court and jury that he tells the truth. While the character witness 
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may be telling the cruth as he knows it, his testumony cannot prove that he knows 
Some years ago I had occasion to examine 
He denied it on psychiatric examination as 


all there ts to know about the accused 
a young man accused of a sex offense 
well as in the courtroom. However, the examination revealed a number of his 
conflicts, and he was confronted with them and advised that the examiner, if asked 
while on the witness stand, would have to state that there was evidence of sexual 
psychopathy. Understandably his lawyer did not call the expert witness. The 
defendant was acquitted on the basis of his “past record’’ and character witness 
Some time after his original contact with us, he requested treatment for 
“those contlicts’’ that revealed themselves during the psychiatric examination 
For about six months after analysis began, the patient, without being asked, fre- 
Later he revealed the truth of the accusa- 


testimony 


quently denied the sex offense accusation 
tion and added that the particular act was part of a pattern of behavior. Character 


witnesses generally cannot speak of the unconscious drives of their friends and 
associates 

The expert witness, in which role a physician frequently appears on the stand, 
At the conscious level of response we should consider 
firse the question of honest difference of opinion. In the clinic or conference room 


it is common practice for physicians to disagree on some, even many, issues. This 
From the witness stand this 


also has an unconscious 


is also true of lawyers, judges, and other protessionals 
difference may present particular shadings, especially when a defendant ts accused 
of an act that has already stimulated much public reaction. Testimony to the effect 
that the accused 1s psychotic may make the expert suspect in the minds of some of 
Perhaps even some physicians are not aware that the lay public uncon- 


the jury 
When a jury hears one physician 


scrously demands omnipotence from medical men 
give testimony that radically differs from that given by his colleague, both may be- 


come suspect. Should the jury hear that the physician has demanded a high tee tor 


his services, his credibility may suffer further 

The hostile reaction to physicians because they charge fees 1s not dithcult to elicit 
even trom the most rational of patients enjoying cordial relations with their physi 
clans. This, of course, stems from unconscious attitudes as well as from the reality 
tactors that exist in the physician-patient relationship. Another, and very important, 
tactor that bears on the credibility of a physician's testimony ts his own behavior 
Being a specialist does not make one omnipotent. Yet many physicians are invited 
trom time to time to assume roles and make claims that border on omnipotence 
It is my experience, and one shared by many, that the number of experts  whos« 
motives are clearly not honorable ts exceedingly small.’ What may make the post 
tron of a medical witness extremely dithcule 1s the failure of the lawyer who puts 
him on the stand to protect him from unnecessary exploitation by the adversary 
his latter occurrence in courtroom scenes continues to be an important tactor that 
actually trightens some physicians away from the witness stand 

Some time ago T participated in an examination with a specialist of good clinical 


judgment, extensive experience, and unquestionable integritv. This man was known 


to hts colleagues as a rigid moralist in his personal life. After completing the exami 
As soon as 


nation, we returned to a room to discuss our findings and impressions 
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we were out of carshot of the subject, my colleague volunteered, “He's a bad egg 
1 wondered at that moment whether any juryman anticipated that an expert in 
mental and nervous diseases’ would begin his differential diagnosis with a moralistic 
conclusion. Another physician, tor years dedicated to the field of medicolegal psy 
chiatry, was not aware, as were many who knew him, that he had a strong propensity 
tor playing the role of investigator of the crime, rather than of the criminal. | 
claim that it was not possible for this man to be a scientifically objective psychiatrist 
and a sleuth at the same time 

Of course, judges and juries are aware that physicians in all fields of practice may 
lack objectivity as expert witnesses. One jurist stated,' The present high incidence 
of civil personal injury actions where the amount of allowable damages: deper ds 
in large measure on medical testimony ts, in my opinion, developing a skepticism 
in the personnel of the average jury as to the professional detachment of many 


doctors.”” Concerning psychiatric testrmony this same judge said, The increasing 


use of the insanity defense in criminal law, where often there 1s a dichotomy in expert 


psychiatric opinion as to the mental responsibility of the detendant, ts often Causing 


juries to disregard the testamony of highly competent and sincere practitioners whose 


ethical standards are bevond reproach 


In discussing credibility of the expert witness, Professor Morris Herman’) stated 


The personality factors of the expert witness are an unexplored subject. Wh ‘ af 


d by 


the jurv and the court, it 1s not necessarily related to } factual k sicdg 


The manner in which he presents his material, his air of assurance, but t over-contd 


his humility, bis sober attention co the proc dings are important in making a mf 


dibility 


This observation 1s in my opinion applicable to any witness. [| want to add that 


the personality tactors of yurymen and judges are equally significant. Thus credibility 


ot the witness, in the final analysis, ts itself the product of a multiple of complex 


inter latronships 


COMMENT 


Credibility of the witness ts examined trom the psychodynamic point of view 


Attention is called to the face that unconscious as well as conscious torces affect 


human perception and memory. Since the psychic determinants prevail not only in 


the witness, but also in those hearing his testimony, conclusions about the | truth 


must vary As Wethoten’ stated,’ After all, the witness 1s merely permitted to con 


{ not b« 


tribute his bit of testimony. He does not determine the case, and he nec 


believed Its the experience of many that the manner in which the witness testifies 


Is an important tactor bearing on his credibility. The more objective the role ot the 


witness, the closer to the truch will be his cestrmony. An honest witness may distort 


reality because of the inevitable talitbiliey of human nature, while the determined 


perjurer may succeed tor similar reasons 


Inasmuch as psychic or emotional factors bear strongly on the giving and receiving 


of testimony, it follows that innocent men are sometimes convicted, and guilty 


ones set tree) Whether or not trial by jury is the most satistactory procedure tor 


administration of justice 1s a question ratsed by many 


Orenstein 
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It 1s not the purpose of this presentation to argue for or against the jury system 
I do, however, call attention to the fact that experts in any field may have their 
unconscious conflicts, and that these in turn will influence the overt behavior. 
Whether juries of“ experts’’ can improve on juries of laymen in determining credibility 
must remain unanswered. Much experimentation will be required to shed light on 
this question, and I am of the opinion that courtroom procedure warrants experi- 
mental study 

Phe psychiatrist can be helpful in establishing witness credibility, but his services 
in this direction remain limited because of legal procedures. Furtherance of under- 
standing between law and psychiatry will, in my opinion, increase the psychia- 
trist’s usefulness in the court. This will in time lead to more frequent examinations 
of witnesses other than the accused 
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Urge PHS Control of Radiation Hazards 


The National Advisory Committee on Radiation has urged that primary responsi 
bility tor public protection against all forms of radiation be transferred from the 
Aromic Energy Commission to the U.S. Public Health Service The committee 
report states that it ts believed unwise to have this authority assigned to AEC, whose 
main interest deals with promotional aspects of atomic energy. Othcials of AEC 
have promised tull cooperation if Congress votes for the change. The report urges 
that a comprehensive federal program for radiation control be drawn up, as soon 


as posstble, with state and local othcials participating 
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Increased attention has been devoted to the field of legal medicine in recent years 


both by lawyers and by physicians in the United States. Significant serides have 


been made, but much remains to be accomplished. The development of the relation 


ship between the two disciplines has been an extremely important one 
Physicians frequently find it dithculte to provide expert testimony in a strange 


milicu and based on criteria set by law. The legal milicu ts one that often appears 


ambiguous to the physician and seems to be satistied in a manner whereby physicians 


feel injustice is being done. Physicians may be disconcerted by discourtesies and 


lack of weight afforded their testimony. We may disagree with some concepts of 


law wherein it appears that the medical weltare of the patient 1s not properly handled 


tor example, many physicians teel that the availability of compensation after 


trauma to persons who have neuroses usually is harmful to the personality of the 


patient involved It is necessary to remember that law ts a retrospective discipline 


based on previous decisions, and there are definite values in the law's being a disci 


pline that changes cautiously and slowly. Especially in its conception of human 


hehavior has the law not caught up with prevailing psychiatric thought. Physicians 


may tind it dithcule to express themselves adequately, may resent certain px rsonal 


inferences, and find themselves in the position of being expected to provide detatled 


personal information regarding a patient. Participation of the physician in court 


actually 1s a fairly simple matter, requiring only the presentation of medical know! 


edge ina nonpartisan and nontechnical mannet Medical experts too often neglect 


the relatively brief preparation required to ascertain criteria that the court expects 


the medical expert to apply in the particular situation 


The problem of testamentary capacity, the legal rules concerning the mental 


competency of a person to make a valid will, ts a field wherein the physician may 


suddenly and unexpectedly find himself placed in the position of testifying regard 


ing the mental competency of a deceased patient. Ideally, this evaluation falls in 


the province of the psychiatrist, but often the determination of testamentary ca 


pacity arises after the testator has died and accordingly ts one of hindsight, phys: 


cians attending the patient during the period of the writing of the will, whether 


they be general practitioners, surgeons, internists, become the main medical ex 


perts. Whereas with increased medical knowledge and better care, the average life 


expectancy has increased markedly, relatively little has been found that can preserve 


the intellectual capacity of an individual longer. Accordingly, the diseases of old 


age have constituted a continuously larger percentage of the conditions on which 


wills are attacked in regard to testamentary capacity The question of testamentary 


capacity is one that ts concerned with the capacity of the individual at the specifi 


time the willis made. Accordingly, the nonpsychiatric physician ts most frequently 
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the treating physician at the time wills are made for older persons. He may be 
unaware that a will has been made, but still may be called on to testity regarding 
the mental capacity of his patient at the time the will was made. The value to 
nonpsychiatric physicians of learning more about psychiatry has been well estab 
lished, but the specific value of their understanding something about testamentary 
capacity ts one that should be especially considered. Physicians specializing in 
geriatrics especially need to understand the criteria of testamentary capacity so that 
their responsibility not only to the patient, but also to society, can be carried out 
more fully. While the diseases of old age are the major group, a considerable number 
of other organic conditions provide bases for contesting wills on the grounds of 
mental incompetency 

The purpose of this paper is to review psychiatric aspects of legal propositions 
The basic humanistic tssue involved 


involved in evaluating testamentary capacity 
‘The real question ts, whether 


was cited in an carly Louisiana case,' which stated 
the brain or other physical organ through which the action of the mind 1s mani 
tested, 1s so diseased or impaired as to make it an untrustworthy vehicle tor the 
conveyance of the true wish or will of the testator, unbiased by any delusion which 
may be the result of such disease 

Our laws, in attempting to protect the sanctity of testamentary capacity, have 
placed it in a type of Valhalla, they recognize the right of an individual co dispose 
of his property as he personally wills as a paramount privilege that our society 
should guarantee. To invalidate a will ts more dithcule than to void a contract 
or to have someone declared insane or criminally irresponsible The voiding of a 
will can be accomplished on three grounds: lack of testamentary power, lack ot 
testamentary capacity, or the presence of undue influence. Concisely stated, undue 
influence invalidating a will is that which substitutes the wishes of another tor 
those of the testator.’ This factor has been utilized trequently, has prescribed 
tairly precise conditions, and, when appropriate, seems to have considerable merit 
for use in contesting a will. It ts interesting in this regard that the law recognizes 
the principle of this doctrine in limiting bequests to physicians attending the patient 
during the terminal illness, but applies a double standard by not limiting bequests 
to attorneys drawing up the will. Testamentary power, which ts detined as the 
privilege or right of a person to dispose of his property by waill,* is created by statute, 
is within legislative control, and lies solely within the province of the law. These 
statutes vary from state to state and nation to nation, they prescribe specitic Conds 


tions under which a will may be considered a legal document, and no court has che 


power to dispense with any of the prescribed requisites of its particular jurisdic 


tron 
Various attempts have been made to establish arbitrary standards of testamentary 


capacity. During the middle of the nineteenth century, American law adopted a 
concept that made the mere possession of understanding sufficient to establish testa 
mentary capacity. Such a low standard tor establishing testamentary capacity 
resulted in one court's stating that weak minds differ trom strong minds only in 
degree, unless they betray a total loss of understanding or idiocy or delusion, thes 


cannot possibly be considered unsound." 
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In 1870, Lord Chief Justice Cockburn of England made his epoch-making decision, 
which still stands as the basis tor the modern legal concept of testamentary capacity 
in many countries. His basic proposition concerns the saneness or insaneness of the 
testator tor the purpose of making a will at che specitic time che wall ts written 
The essence of his rule 1s that the person making the will knows that he ts making 
a will, knows the nature and extent of his property, and knows the natural recipients 
of his bounty. This excellent but somewhat loose principle has undergone modifica 
tions and elaborations by individual states and the District of Columbia, Different 
interpretations actually have been provided at various times in the same state 

With these somewhat broad and ambiguous criteria, the medical expert has to 
assist the court regarding evaluating testamentary capacity. While this may appear 
somewhat appalling, it should be borne in mind that if the medical expert under 
stands the mental status of the patient, especially at the time the will was made, 
and if he bears in mind the three generally accepted criteria of testamentary capacity, 
he will not only be of aid to the court, but also will make a most satistactory court 
appearance. He should be prepared to accept the tact that all too often the courts 
neglect reputable medical testrmony when it ts contradictory to nonmedical test 
mony. Case after case can be found where the court has patd absolutely no attention 
to the opinions of the experts because the behavior of the testator as detailed by 
lav witnesses pointed in the opposite direction." Courts have frequently castigated 
medical opinions regarding testamentary capacity.’ © The writer appeared in a 
case’ in which four medical experts, including two physicians who attended th 
patient during the period when the will was written, testified that in their opinion 
the testatrix was unable co tulfill the accepted criteria of testamentary capacity 
Both sides had numerous lav witnesses, but the side secking to uphold the will 
produced no medical experts. The trial judge upheld the will, It was not uncl 
after a petition for rehearing had been granted that a compromise was achieved 
whereby the side seeking to invalidate the will was granted 30 per cent of the estate 
in Contest 

Considerable skill 1s required in evaluating functional and somatic illness in the 
light of criteria for testamentary capacity Numerous physical conditions may 
cause cither transient or permanent incompetency. Several psychiatric illnesses 


permit a psychotic person to have more lucid’ intervals during which his int 


lectual capacity 1s significantly increased \ person may be psychotic of may 
in an imstitucion for many vears, but still be able co fulfill the requirements for 
testamentary capacity The important factor to be considered by the medical ex 
pert is whether or not any essential clement of testamentary capacity ts impaired 


hv the illness 


\s has been previously mentioned, the diseases of old age constitute the largest 
percentage of conditions on which testamentary capacity can be attacked. Extreme 
old age does not of itself disquality a person trom making a valid will, Old age 


becomes an important evidential tact only when found in connection with mental 


incompetency. Numerous cases can be found upholding agreements and wills made 


by persons advanced in vears. One such case noted 1s that of a 94-vear-old testator 


Whose last will was upheld Another will that was upheld was made by a 96 
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year-old testator who died tour years later.'? Sell another concerns a testator 
who made a valid will at the age of 101.'* 

Physicians appreciate that senility 1s not a chronological fact. It varies with the 
individual's physiological status, with the personality, with environmental factors, 
and with superimposed emotional illness. Sigmund Freud was active and productive 
until a few weeks before he died at the age of 83. It was during the last year of his 
lite that he published what many consider one of his most monumental works, 
Moses and Monothersm. Justwce Oliver Wendell Holmes was active in the United 
States Supreme Court at the age of 91. Titian painted one of his greatest master- 
pieces at the age of 98. Michel Eugéne Chevreul, who died in 1889, at the age of 
103, presided at meetings of the Academy of Science in Paris at the age of 85 and 
was active in scientific circles at the age of 100.'' The present chancellor and toreign 
minister of Western Germany, Konrad Adenauer, is 83, and Herbert Hoover, tormer 
President of the United States, ts 85, both of these men have a seven-day work week 
Che tamous football coach, Amos Alonzo Stagg, at the age of 97 1s sell coaching, and 
Dr. Armanous H. Young of Pomona, California, ts sell practscing medicine at the 
age ot 97 

The difference between senility and senile dementia 1s frequently only a shade, 
vet the psychiatrist often has the responsibility of differentiating the conditions 
In having to determine the point at which simple senility ends and senile psychosis 
begins, the psychiatrist has to make a decision that not only might be considered 
an anthropological and philosophical one, but one in which opinions of physicians 
vary markedly. In one recent case involving testamentary capacity in which the 


author participated, the testatrix was a 78-year-old widow who had made holo 


graphic wills tive and six years prior to her death in October, 1953 She spent 
the last 13 months of her life in a mental hospital, during which time her mind 
was deteriorated and demented. The tamily physician who had treated her tor the 
last 15 vears of her lite had noticed marked mental and physical changes beginning 
in 1942.) The legal question concerned the testatrix’s capacity tor making the wills 
of 1947 and 1948. There was a substantial history of disorientation, eccentric be 
havior, depressive episodes, possible paranoid ideation, frequent expressions ot 
being mortally afraid of the major beneficiary of her will, and marked recent memory 
detects. One tactor of the decision in the case rested on the determination of whether 
her symptoms were those of a senile person or of a senile psychotic at the time the 
wills were written. Arraved on the side seeking to invalidate the will were the 
family physician, two psychiatrists who had been in charge of the patient's terminal 
hospital course, and a third psychiatrist who was being utilized as an additional 
expert. The side seeking to uphold the will placed on the stand a psychiatrist who 
had seen the patient brictly during the terminal hospitalization and an internist 
who had never seen the patient, for turther consultation they had the services of 
another psychiatrist who helped in the framing of the medical portion of therr case 
It ts castly understandable how two such factions can exist, but it is unfortunate 
that such courtroom disagreements tend to undermine the court's and public's 
opinions not only of the competence, but also of the integrity, of physicians 

The lengths to which courts go to protect a simple senile person's right to make 
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a will is best emphasized by citing one court's recent statement that Neither 
old age, nor its infirmities, tacluding untidy habits, partial loss of memory, in 
ability to recognize acquaintances and incoherent speech will deprive a person of 
the right to dispose of his own property." 

\ tine point for the psychiatrist can be the differentiation of sentle dementia from 
cerebral arteriosclerosis, if such differentiation is possible. Courts have recognized 
that cerebral arteriosclerosis 1s not identical with senile dementia.'* It is important 
to keep in mind that senile dementia ts a progressive discase without better or’ more 
lucid’ intervals, whereas the arteriosclerotic person may have better and worse 
days or periods. Accordingly, one would anticipate that some persons with cerebral 
arteriosclerosis may on certain days be able to tultill che criterta of testamentary 
capacity, whereas on other days they may be unable to do so 

Alcoholism and drug addiction are other illnesses that often give rise to a con 
test on the subject of capacity. Here again, the important issue ts the ability ot 
the individual to satisfy the criteria of testamentary capacity on the day the will 
was made \ person may be a chronic alcoholic but still possess testamentary 
capacity on davs when he ts less intoxicated or not intoxicated. Still other persons 
may have no known or significant alcoholic problem, but on the day the wall ts 
drawn thev may have been so intoxicated that the will cannot be considered valid 
Simply stated, to vitiate the testamentary act, alcoholism or drug addiction must 
be such that the testator at the time of the execution of the will was so overwhelmed 
by the toxic substance that he was rendered incapable of fulfilling the criteria of 
testamentary capacity, or alcoholic or drug consumption must have been indulged 
in tor such duration as to produce permanent degeneration of the brain 

The toxic psychoses associated with altered body physiology during various 
somatic illnesses can invalidate a will if the realm of testamentary capacity was 
affected at the time the will was made. Thus a dying patient may be so contused, 
disorrented, and agitated that he would be unable to make a valid will, All too 
often, it 1s suddenly realized, with the patient on his deathbed, that no will has 
been made, and frantic scurrying produces a document tor the dying person to sign 
Under this stress and in addition posstbly to being psychotic, the testator ts not 
helped by the thought that this ts his last will and testament. Undue influence ts 
more likely in a person so weakened and defenseless 

Many of the febrile deliria, altered states of blood chemistry (¢.g., uremia), or 
stupors associated with severe illnesses can alter mental equilibrium. In a recent 
case, one taction seeking to validate a will maintained that the testatrix was men 
tally incompetent, due to uremic delirium at the time she was seen by two psychia 
trists, and subsequently might have had a reduction in nitrogenous wastes to suc h 
an extent that the delirium was not present when she shortly thereafter made a 
will It 1s especially in this group of conditions that the concept of lucid interval 
might be applicable, and the acumen of the psychiatrist may be strongly tested 
The law recognizes that a will executed tn a lucid interval by one who was betor 
and atrerward a‘ confirmed’’ lunatic 1s valid. It ts when the question of lucid 
interval 1s pertinent that it ts especially advisable for the physician to he present 


at the specific time the will is being drawn up. Attorfteys too often fail to utilize 
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the opportunity of having a psychiatrist present at the time the will is made tt they 
anticipate a contest’s possibly developing on the grounds of lack of testamentary 
capacity. Some attorneys may sce this latter technique used as a possible presuppos! 
tion by the side contesting the will. The psychiatrist can also serve as an advisor 
to the attorney by pointing out when © more lucid’ intervals can be expected tor 
the particular testator, ¢.g., the phenomenon of mental fatigue in senile persons 
would make it appear advisable to execute the will carly in the day. It the psychia 
trist believes that the testator might have a ‘more lucid’ interval at a later date, 
he might suggest a postponement of the drawing up of the will It ts important 
to remember that delaying the execution of the wall can result in two major compli 
cations: the intended testator might die or he might become less mentally Competent 

Courts have recognized that many diseases or injuries, if severe enough, can cause 
permanent, or at least temporary, mental incompetence. Thus brain injuries, neo 
plasms of the brain, and cerebral vascular disorders can render a testator incompetent 
to execute a valid will. Ie is a matter of history that Mrs. Fillmore, widow of 
President Fillmore, manifested symptoms of impaired mentality betore she had an 


apoplectic stroke. She made two walls within eight months after the stroke, but 


on a physician's testimony she was judged to be insane and incompetent 

Around the turn of the twentieth century considerable thought was given to the 
problem of aphasics making a will ' Bateman cited a case of a British aphasi 
who acted as mayor and municipal counselor of his town, signed his mail with 
his lett hand, and also wrote his will, which was recognized as valid by the Courts 
Bramwell?! cited an especially interesting case of a patient suffering trom motor 
aphasia and right hemiplegia who indicated by pantomime answers that she was able 
to make a will, The witnesses and medical experts also had the advantage of her 
tacial expressions and manner’ and telt these were compatible with her answers 
Phe atorementioned cases emphasize the necessity tor initiative on the part of medical 
experts and attorneys in dealing with aphasics. Some aphasia sufferers sustain 
considerable intellectual deficits, others relatively little The torm ot aphasia ts 
of the greatest importance in establishing testamentary capacity, and cach case 
must be decided on its specific pathology. For example, there are patients with 
aphasia who cannot comprehend the spoken word but can comprehend the written 
word. Physicians and attorneys having no intimate knowledge of aphasia can 
come too quickly to the conclusion that the patient ts not in a tit mental Condition 
to make a will, This is not particularly surprising, because it was not too long ago 
that aphasics were considered insane. With some ingenuity, physicians and attor 
neys can help give the patient the opportunity to dispose of his property as he 
properly walls 


Dementia paralytica in itself does not void testamentary capacity’? unless some 


essential of testamentary capacity is impaired The same rule would seem ap 


plicable to chronic encephalitis, congenital brain anomalies, and epilepsy 


Eccentricity, bad manners, and grotesque conduct in themselves are not evidence 


of insanity, especially where they are habitual in the testator.** 
person may make a valid will, notwithstanding the peculiarity of his conduct 


The face that a person believes in witcheratt, clairvoyance, spiritual intlucnces, 
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premonitions, mind reading, transmigration ot the soul, or occult religions does 


not affect the validity of his will Marked penuriousness,” violent temper, 
moral depravity,** religious fanaticism,” or eccentricity regarding health, 
wearing apparel, hobbies, table manners, or language ‘in themselves do not 
render the testator incapable of making a valid will. The person may be obstinate, 
subject to strong passions and prejudices, and unreasonable in his hostilities, but 
not devoid of testamentary capacity Belief in spiritualism does not necessartly 
affect the testator’s knowledge of his relatives and his property.*' °° In instances 
where the testator labors under the delusion that the spirits of the dead or some 
other ethereal source are directing him in his business, specifically the will, a will 
mav be considered invalid 

Delusions of marital infidelity are fairly trequent in severe mental illness. They 
are especially prone to occur in the involutional psychoses and in senile psychoses 
If the delusion can be shown to affect the natural recipients of the testator 's bounty, 
the will must be considered invalid. Courts attempt to emphasize the distinction 
between the belief in a wite s unfaithfulness under external circumstances and a 
belief based on psychotic delusion. Thus one court has stated to justify the 
rejection of the wall, 1 must he established that the false belict ts a figment of a 
deranged mind and not the result of an impression produced by extrancous circum 
stances. The burden ts on the petitioner to prove the nonexistence of the extrinsi 
evidence on which the beltet rested.’ ‘ The trony of this ts that a person may 
disinherit someone on talse information ¢ g., false information regarding a wite s 
unfaithfulness) or undue inference from some observations, and the courte will up 
hold the will. If the testator has a delusion regarding an anticipated recipient of 
his bounty and the delusion affects the will. then the will can be invalidated 

Delusions of grandeur or poverty are other types of aberrant behavior that may 
invalidate a will. Here the individual's inability to appreciate the nature and 
extent of his property ts usually the invalidating factor. Insane delusions have 
produced many interesting cases. There ts an Indiana case in which the testator 
helieved he could locate hidden treasure by means of a small metallic ball suspended 
from a thread.*” The testator spent considerable time going over fields trying to 
locate treasure and dug so many holes that he became a nuisance and had to be 
stopped Evidence of this behavior did not invalidate the will To summarize, 
courts consider delusions as sufficient to destroy testamentary capacity only when 
they cause a disposition differing from that which it might reasonably be found 
that the testator would otherwts¢ have made 

Many persons have misconceptions regarding the correlation between suicidal 
and psvchotn ideation. Fortunately, the law has not held this misconception 
It has recognized that insane persons have a greater tendency toward suicide, but 
that the act of surcide, standing alone, while relevant to the question, does not 
imply cither insanity of lack of testamentary capacity 

literacy in itself has no probative value. for it does not necessarily indicate in 
capacity for understanding. tt can many times, however, he indicative of mental 
deficiency. Mental deficiency can invalidate a will, but the deficiency would have 


to be of such extent as to vitiate one of the criteria of testamentary capacity Average 
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intellect 1s unnecessary, thus one might anticipate that some high-grade morons 
could make a valid will, whereas all idiots and imbeciles would be unable to do so 
heretore, intelligence testing of the possible mental defective can become an im 


portant procedure for the psychiatric evaluation of testamentary capacity In 


serving the court the psychiatrist should be aware that legal definitions often differ 
trom those of medicine, ¢.g., some court decisions have differentiated idiot and 
imbecile not on the basis of intelligence levels but on the basis of an idiot’s “lacking 
mind from birth’ and the imbecile’s being “mentally deficient as a result ot dis 


CONCLUSION 


The evaluation of testamentary capacity represents a field requiring serious con 
sideration. While considerable publicity and work have recently been afforded the 
problem of criminal responsibility, little can be found in recent psychiatric literature 
regarding testamentary capacity 

No court or tribunal can set up a standard by which mental capacity may be 
unerringly tested. No jurist or psychiatrist has indicated a precise point wherc 
sanity ceases and insanity begins. Physicians face the problem of providing expert 
testimony based on the application of psychopathology to criterta set by law 

Phere ts increasing awareness on the part of the legal profession of the real con 
tributions that an understanding of behavioral mechanisms can make toward better 
conceptualization of the law and tts procedures. Psychiatry ts directly concerned with 
the appropriate regulation of human behavior in a healthy manner. Psychiatry, 
however, 1s neither as pragmatic, authoritarian, or precise as the law. Although 
present-day dynamic psychiatry recognizes the vital impact of the unconscious 
motivation of behavior, law leaves no place for such recognition, although it ts 


heginning to take hesitant steps in that direction 
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Vital Statistics for 1958 


Figures released by the U. S. Public Health Service show that the 
registered births in the United States during 1958 was 4,204,000 the secor 
in history Ihe record high was 4,254,000, 1n 1957 PHS attributes the 
crease partly to a drop in marriages during 1956. Marriages in 1958 totaled 1,445,000 
which was 73,000 fewer than in 1957. Divorces and annulments remained stationary 


at an estimated 167,800 for cach vear. Deaths during 1958 totaled 1,647,000, which 


was slightly above the 1,633,125 figure tor 1957 Ihe increase was atertbuced partly 


to influenza epidemics in various parts of the country, as reflected by a rising death 
rate beginning late in 1957 and continuing through April, 1958, when most influenza 


cases were reported 


PEST AMENTARY CAPACTEY 


if q 
ly 
10 
21 
22 t., IS9S 
25 
6 
? 8$1 (1929 
2s 1956 
dv 
A. 494 (1892 
ALR 40 16LRA. 45 
+3 
4 44 
69. 17 Am D (182 
4 
Eq. $46, 145 At Ne 
195 
4) $4 P ld 384 1944 
4) KO ; 
| 


The “Test” of Criminal Insanity: Recent 
Developments 


Henry Wethofen 
or LAW UNIVERSITY OF NEW MEXICO COLLEGE OF LAW 


ALBUQUERQUE, N. M 


he long-standing controversy over the proper ‘test’ of criminal insanity has 
been enlivened by several recent developments, but the one having the most marked 
catalyaw effect has been the decision of the Court of Appeals tor the District of 
Columbia in the case of Durham v. United States in 1954.' There, the court re 
jected the traditional right-and-wrong test and adopted a radically different ap 
proach: the rule to be applied in tucure cases, it held, was simply © that an accused 
is not criminally responsible if his unlawful act was the product of mental discase 
or mental detect 

The traditional right-and-wrong test, dating from the opinion in the House of 
Lords in M’Naghten’s Case,’ in 1843, says that insanity is a defense if the accused 
was so mentally disordered or defective ‘as not to know the nature and quality ot 
the act he was doing, or tf he did know it, that he did not know he was doing what 
was wrong 

This test remains the sole test of mental irresponsibility in England and in most 
American states. [tas also the principal test in most other American jurisdictions, 
supplemented only by the “irresistible impulse’ test. The rule adopted in the 
Durham case had previously been the law only in the state of New Hampshire 

The Durham decision touched off a spate of law review articles, symposia, and 
panel discussions. Probably no criminal case of the past decade has been the subject 
ot such widespread debate. This 1s not the place to review the arguments pro and 
con the author has reviewed these arguments in a series of lectures published in 
book torm under the atle, The Urge to Panis! Here it must suthice to sav that che 
decision was generally hatled by psychiatrists as a great step forward, but was met 
with doubt or disapproval on the part of most of the legal commentators 

The publicity given the case encouraged defense lawyers to urge its adoption in 
other jurisdictions. The contention has been carried to the appellate courts im at 
least crght states and two federal circuits other than the District of Columbia. But 
none has seen fit to | yorn the courts of New Hampshire and the District of ( olumbia 
in therr “magnificent tsolation’ of rebellion against as one ot these 
courts put it Iwo or three others, conceding that the traditional test was not 
wholly satistactory, directed proposals for change to the legislature. One of the 
tederal Court opimions closed with an open invitation to Congress or the Supreme 
Court to re-examine the law, but the Supreme Court declined to grant certiorari in 
the cas Ihe Durham rule has gained one convert, the Virgin Islands, by way 
ot legislation 

And vet, this almost unbroken series of rebutfs does not adequately measure the 
impact on the law that the Durham case has had and even more, that it may ult 
mately have The amount of thought about the whole problem that it has en 
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gendered 1s in itself worth a good deal. And while the discussion has not resul 
in any appreciable number of adoptions of the rule, it has probably weakened 
traditional right-and-wrong test in various indirect ways . 

Commissions or other bodies to study the subject have been appointed 
York, Massachusetts, and Pennsylvania, and an effort to adopt the Durham 
by statute was made in Calitornia and perhaps other states 

Che American Law Institute tor some vears has been working on the 
a model penal code. Its proposed test of mental irresponsibility reads 
is not responsible for criminal conduct if at the tame of such conduct as 
mental disease or defect he lacks substantial capacity either to appreciat 
nality of his conduct or to contorm his conduct to the requirements of law 


In effect. this is the right-and-wrong plus the irresistible impulse test 


IMporcanc ¢ hanges in wording. Controversial and ambiguous words suc h as 


wrong, and ‘irresistible’ are avoided Insertion of the word su 
liberalizes the apparent requirement ot the traditional wording o 
ment. Psvchtatrists would agree with the comment of the Cod 
nothing makes the inquiry into responsibility more unreal tor 
than the limitation of the issue to some ultimate extreme of total 
clinical experience reveals only a e@raded scale with marks along the way 
By recognizing volitional in addition to intellectual impairment 
Law Institute code would provide a test similar co that of a number of 
codes ¢.g., the Swiss Penal Code, article 10, which exculpates at 
incapable of appreciating the unlawtul nature of his act or of acting 
with this appreciation This addition to the right-and-wrong 
cepted in the law of at least 14 states and in the tederal courts, and 
Law Institute code’s endorsement may lead other jurisdictions to 
Judicial Council of Massachusetts has already endorsed the model 
and the Massachusetts Supreme Judicial Court in 1958, in a case tt 
to adopt the Durham rule, rather went out of its wav to sav that it was n 
that the model code proposal “which has been recommen led tavorably 
to the Judicial Council 1s not a desirable onc 
4 roval commission, created in England in 1949 to study capital 
took extensive testimony on the M'Naghten rulk \ majority of th 
favored abolishing it, and leaving it to the jury ermine wheth 
of the act the accused was suffering from disease of the mind 
to such a degree that he ought not to be held responsible 
degree than the Durham rule, would trankly put it up to th 
the defendant's mental condition was such that he should 
A minority of three members of the commission preterred to k 
rule and merely add another test covering volitional incaps 
he satistied that, at the tame of committing the act, the accu 
ot the mind) or mental deficiency a did not know ature and 
actor bb did not know that it was wrong or c) Was In le of prey 


self from committing tt This wording has | adop not in Ene 


New Mexico 
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Another provision of the American Law Institute code reads 1 Evidence that 


the detendant suffered trom a mental disease or detect shall be admissible whenever 
it is relevant to prove that the detendant did or did not have a state of mind which 


is an clement of the offense 
This states a principle that has been recognized in a number of states, although 


rejected in some others. In a sense, it 1s merely an application in cases of mental 


disorder of the general principle of our law that the state of mind with which a 


person commits a criminal act is important in determining not only whether he 


should be punished therefor, but also, if he ts to be punished, how severely. If the 
mental state requisite to a given crime ts absent, the crime has not been committed 

In the cases where this rationale has been accepted, it has tor the most part been 
used to negate premeditation and deliberation and so to reduce a murder trom first 
degree to second. But if the reasoning 1s sound, no reason is apparent why it should 
not extend to any crime requiring a specific or even a general criminal intent. The 
American Law Institute code does state the principle broadly, and its prestige may 
The Nevada Supreme Court in 1958 joined the dozen 


lead more states to adopt it 
again, in a first-degree murder 


or more states that have accepted the proposition 

It made much use of, this principle might largely supplant the other more tra 
ditional ‘tests’ Just how much difference in results this would yield, as against 
the right-and-wrong or capacity-to-contorm tests, has apparently never been care 
fully studied Tf used to permit taking into consideration such effects of mental 
disorder as diminished control causing increased impulsiveness in behavior or height 
ening neuroti drives, it should allow juries better to tailor their verdicts co indt 


vidual cases, instead of being restricted to the all-or-nothing choice of “sane” or 


that mental disorder may negate the state of mind that ts an 


This principle, 
should not be contused with the concept of diminished re 


clement of the crime, 
sponsibility, which has long been part of the law ot Scotland and has now been 
adopted in England by the Homicide Act of 1957.° Under Scottish law, as said in 
a leading Scottish case, The mental weakness, or weakness of responsibility, ts 
regarded as an extenuating circumstance, and it has the effect of moditving the 
character of the crime, or as justifying a modification of sentence, or both." The 
1957 English act provides that where a person suffering trom such abnormality of 
mind as substantially to impair his mental responsibility kills another, he wall be 
guilty of manslaughter rather chan murder. This concept, that mental disorder not 
suthciently serious to relieve trom responsibility entirely may nevertheless be con 
sidered as a mitigating circumstance, ts also found in many Continental and Latin 
American codes, but tt has never been accepted in American law, and no effort to 
move in that direction ts apparent although in effect somewhat the same result ts 
accomplished in jurisdictions where the court, on conviction, has discretion to tix 
the punishment within certain maxima and minima, by the court's taking mental 
condition nto account in passing scen¢rcence 

Even among those who oppose any modification of the traditional right-and 


wrong test, there is a growing tendency to give it a more Itberal interpretation 
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there has been an interesting shitt trom the older argument in favor ot the 
the quite different 


Indeed, 
rule, that it provides aclear and simple criterion tor the jurv, to 


argument that, in practice at least, it has proved flexible enough to permit juries 


to work rough justice in most cases 
\ leading supporter of the M Naghten rule has urged that although the wording 


should be retained, a wider interpretation, based on a concept of integration of 


psychological functions, should be given to the word — know to know that 


an act is morally wrong means more than merely conventional or logical recognition 


of its mmmorality It means that the knowledge 1s permeated by tecling, that a 


person has assimilated the knowledge into bis selt and not that, as an icy spectator 


or in mere lip-service, he acknowledges that he knew, et 


But the model penal code 1s probably correct in assuming that 


terpretation can he better obtained by adopting wording better suit 
Psychiatry and the law have both had dithculev in dealing with certan 


abnormal! offenders who are not horn or definitely detective but who have some 


character disorder the so-called psychopaths and severe character neurotics. There 


are persons who cither exhibit no intellectual impairment what 
show so little that they cannot be considered incapable 
wrong with respect to their acts Their actions may 
tributed to emotional tension or to strong unconMsctous Mm 
an seldom be san absolutely irresisarbl Ln 
fore, these persons must | 
he medically certain that punishment 
hand, many psychiatrists sas that science 
for these persons and that they mav as wel 
hospital where thev would only be a sou 
convert the hospitals into prisons thar 
agreement among psychiatrist 
reaction patterns usually in luded 
pathic personality 
should 
is willing 
traming 


ath 
Simon Sobeloti, torm 
unbending ile 
should be our aim, esyx 
h now vomye onl vivil vou 
these personalities. Some investigats are exploring the ests that psycho 


is a kind of detense against schizop na. others have t xpermments in 
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at certain characteristic brain wave patterns such as those found in epilepsy 
New scientific discoveries in psychiatry, neurology, 
It there ts reason 


ing th 
are found among psychopaths 
and psychology are constantly upsetting yesterday's concepts 
ad to understanding of the mental make-up of the psycho 


to hope that resear h can le 
it, it would be a mistake by 


path and that techniques can he found for correcting 
al fiat to declare that the problem ts not a psychiatric one 
led to review only developments concerning the tests them 


leg 
This article ts intenc 
Nevertheless, it 1s pertinent to mention one important development during 


sclves 
this century that would short-circurt this entire tssuc 
of special cases without ever reaching the tssuc ot 


This is the development ot 


procedures that would dispose 


criminal insanity. For alcoholics, we are coming to realize that criminal prosecution 


is not an effective cure, and that cure ts a More constructive aim than repeated and 


incflectual punishment and offenses involving alcohol account for as Many arrests 


as all other offenses combined. For youthful offenders, we have adopted juvenile 


court procedures, based not on criminal law, but on the states interest as parens 


patriac, WO salvage voung citizens in danger of becoming social liabilities Recently, 


some states have adopted a similar approac h for the next higher age 
For sexual offenders, a 


group, up 


in so-called vouth correction authority acts 
laws calling for psychiatric examination atter con 
h examination ts not whether the 


perhaps 21, 
number of states have adopted 


viction and betore sentence Phe question on suc 


defendant knew right trom wrong, ct but simply what his condition actually 


is at the present time, so as to aid the judge in deciding what should be done with 


him. For drug addiction, it ts true that Congress in 1956 took a punitive acctude, 


greatly increasing the penalties tor importation and sale of narcotics, especially 


But this approach has been strongly Criticizes 
addict ts a sick person rather than a criminal 
this attitude: persons con 


sale to juveniles 1 by spokesmen tor 


the medical view on grounds that the 


Other parts ot the federal statutes themselves evince 


victed of addiction and other addicts may he sent to treatment centers tor rehabilita 


oft more such tactlities 


ton Proponents of this approach urge the establishment 


More and more, lawvers and judges are coming to realize that almost every sub 


stantive rule of law ts the embodiment of a judgment on human nature and how 


And as Dr. Wintred Overholset recently wrote, 


human conduct can be intluenced 
to psychological mechanisms and as 


as the public becomes hetrer educated as 
may expect still further advances in a more humane, 


more intelligent, and a more effective disposition and treatment of the offender 


psychiatry progresses, Wwe a 


against the law 
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Thioridazine, A Neuroleptic tn General Practice 


§. Charles Freed, M.D 


AN FRANCISCO, CALIP 


Since 1954, many drugs classified as ataraxics have been made available to the 
medical profession with the claim that they are useful in psychiatric disturbances 
as well as for the treatment of nervous or emotional tension and related symptoms, 
such as anxiety and agitation, seen in the general population There have been 
reports of undesirable side reactions such as parkinsonism, blood dyscrasia, and 
liver damage induced by some of the more commonly used preparations.’ Other 
agents have a relatively narrow margin between desired therapeutic effect and un 
pleasant reactions such as depression, dizziness, and lethargy Phis paper deals with 
the use of a new phenothiazine derivative, Ww hich offers a relatively pure ataractn 


response with little or no untoward effect, subjective or somatn 


PHARMACOLOGY 


Pacschler and Cerletts®? described thioridazine hydrochloride  Mellaril* as a 


new phenothiazine derivative: 2 methylmercapto-10- methyl-2-piperidvl ethyl 


phenothiazine hydro hloride. Tes structural formula ts shown in figure 1 It differs 
from the presently known phenothiazine derivatives by the substitution of a thio 
methyl rest in position 3 of the phenothiazine ring In addition, an N-methyl 
piperidvi-cthy! side chain as attached to the cyclic nitrogen at position 1 Asa 
result of seudics on the relatronship of chemical structure and effect, itis known that 


the substicutions in positions 3 and 10 are of particular significance for the pharmaco 
} 


alan linical action of these ompounds 


Phiortdazine does not have a pronounced anti holinergtn and antihistamini 


Tt has moderate adrenolyti and spasmolvti effects and to som degree 


antagonizes serotonin. Te inhibies motor activity e to fasting or amphetamine 


induced hypermoutlityv, potentiates an esta. reduces emotional tenston of the 


not reduce body temperature nor locs It possess a significant 


antiemetic clfect. Courvorsier ct al’ observed that parallelism ext berween cata 


leptr behavior in anim ils and incidence of parkinsonise im human beings. Thiortda 


zine has a verv weak cataleptic ctlect ind so tar clinically, it has not produced 


extrapyramidal symptoms. Few: reports have appeared ino the literature lealing 


with the clinical properties of thioridazine Fleeson et in a double-blind study 
of outpatients in a psychiatric Chinn reported definite improvement with thiorida 
aii The response was significantly better when compared with anothet pheno 
thiazine and a placebo, and there was a lower incidence ot side ctlects Cohen 
reported that thioridazine was ethes a number of psychiatric disor fers and 
singularly tree of troublesome side etfes Dosages ranging trom 100 to 400 mg 


daily have effectively Controlled agitation and anxiety in institucionalized patients 


Pharmaccut th hloride 1s M 
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In ambulatory psychiatric patients, doses of 75 to 150 mg. were administered etfec 
tively Ac the upper dosage levels, drowsiness has occurred in some patients 
Kinross-Wright® reported encouraging results in a large series of patients with 
psychoses and tunctronal disorders. Even though a wide range ot dosage was em 


ploved, there were no ¢ xtrapvramidal ctlects, agranulocytosis, or jaundice 


METHOD OF STUDY 


The present study ts an evaluation of the use of thioridazine in 87 patients seen 
in the otlice of an internist tor the treatment of the tension states commonly en 
countered in evervday life. Most of these tension states are induced by environ 
mental conditions involving domestic dithculties, financial problems, illness, work 
ing conditions, et The effects are nervousness, irritabilitv, insomnia, anxicts 
fear, and agitation Phe somatic manifestations of these tensions include head 
ache, musculoskeletal tension, gastrointestinal spasm, hyperventilation dermatitis, 
hypertension, et 

In the evaluation of subjective relief atter administration of any therapeuth 
procedure, there ts a factor of suggestion, which ts dithcule co control. Various 
methods have been utilized such as double-blind procedures, coded medication and 
evaluation by several investigators. In our experience in the evaluation of a wide 
varicty of subjective symptoms, we have consistently obtained relict in about 35 


ver cent of the patients with placebo medication. It has been our policy, therefor 
| 


to accept as valid only therapeutic success in twice this percentage We have also 


controlled the factor of suggestion by using multiple dosage levels, which has the 
tendency to cancel out nonspecific factors 
fable I indicates the results obtained with thioridazine in a number of patients 


at three dosage levels. It can be noted that a definite therapeutic effect was obtained 


at all three dosage levels, $0, 25, and 10 mg. three times datls Arc the mg. dosage 
level, approximately 88 per cent of the patients reported satistactory response i 
rehet of tension and associated somatic Manttestations, if present This ts apparentls 
an indication of the drug’s potency. However, table I] indicates that 
number watiCn mplained of drowsiness at the level of 2 
times me level, significant drowsiness was 

indic. therctore, that tor ordinary o 


and is without serrous undesira 
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TABLE | 


Therapeutyc fects 
Dosag No. of patients 


50 mg. times daily 


mg. times daily 


10 mg. 3 times datly 


TABLE Il 
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Ir is noteworthy that there was an almost complete absence of reactions other 


It may be concluded that the drowsiness ts actually an extension 
cannot be considered a side reaction With proper 


than drowsiness 
of the therapeutic effect and 
control of dosage, 1t would appear that thioridazine 
lable IL summarizes the results in the relict of individual symptoms 


is singularly tree of undesirable 


reactions in 


patients receiving 10 mg. three trmes datly 
The following case histories demonstrate the type ot conditions treated and the 


response to thioridazine 


had tak 
ply febt, and had n 


with a law t Th 
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PHTORTD AZINE breed 


Case l Mrs aged 38, was involy din a dithcult emotional situatior Her husband ha tly 
lied of a wonary m and sh It was tl t {chat ! had 
yperating a budget, ha 1 be ade a mb ha | 
band featt ted rh motional tension and contusi Sh pomdcd rv toth la 
10 mg. the t fatty She became calm and object and was able t I b prob ae 
Ca Mrs G. G.. aged 49, was a dental technician who normally wa vy high st e H eee 
becan with a ternal hemorrhag unknow wig! and wa lrob } loath 
bed itt pat ttob Me Most and agitated that si Aa al toy tw 
work ad puatcls Thiortda me tt om larly trang mod g tt lay 
her y becan apparent Phe patient asked 
weeks aft } wn wel he felt sh led at } t 
Ca Mr HOW aged was a tremely any vit t tt 
chest k, and aly He drank a b it t Dut wa fat 
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Case 5. Mrs. B. F., aged 64, worked in a factory and was soon to retire. For some reason, her employer 


her to quit her job before her retirement age in several months, and was making her 


was trying to tore 
was determined to continue 


She was frequently in tears, since she 
vindictiveness of her employer. Thi widazine, 10 mg. three 
She became quite objective 


position as unpleasant ay possible 
working for the few months in spite of th 
times daily, was administered and she obtained prompt relief from her tensions 


about her situation and even laughed at the actions of her employer 


DISCUSSION 


The literature is replete with references to the phenothiazines and the role they 
While numerous 


play in the treatment of tension states, anxicty, and agitation 
compounds have been introduced, the search continues for an ataraxic that ts not 


only effective, but is relatively free of annoying side effects. My experience with 


thioridazine in 87 patients contirms the findings of other investigators regarding 
its efficacy in the control and treatment of various nervous and mental disturbances 


seen in everyday practice. Also, it does not induce parkinsonism, blood dyscrasia, 


or liver damage Phe dosage should be individualized tor cach patient as well as 


for the particular condition under treatment, in order to obtain the result desired 


with the minimum effective dosage 


SUMMARY 


1. Thiortdazine was administered to 87 patients in dosages ranging from 30 to 


150 mg. day 
2. It was found co be an effective agent for the control of nervousness, irritability, 


Insomnia, ANNICTY, and fear 
3. The most desirable results (88 per cent) were obtained in those patients who 


received 30 mg. day, since at this dosage drowsiness was relatively intrequent 


4. A therapeutic effect was obtained at higher dosage levels, but the incidence 


of drowsiness was significantly high. The higher dosages should be re served tor 


the more agitated patients 
§. Drowsiness was ascribed in the main to excessive dosage and was not con 
sidered a side reaction 
6. There were no signs of parkinsonism, liver damage, or blood dvsecrasia 
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CYLINDROMAS OF SALIVARY GLANDS. Extensive surgical 
excision is the ideal treatment of cylindromas of the 
salivary glands, according to a recent report on 5 cases 
that revealed their malignant character by frequent re- 
currence and metastasis to distant viscera (Canad. J. 

Surg. 2:248, 1959). Surgery and radiotherapy were enm- 
ployed for two recurrent tumors. However, there was little 
response to radiation. All patients in this series were 
men. 


HYDROCORTISONE FOR HYDROCELE. In hydrocele, hydrocortisone 
acetate topically gave "spectacuiar" results: return to 
normal of the affected area within 24 hours in all of 9 
patients given a single injection of 12.5 mg. (0.5 ml.) 
into the tunica vaginalis; there has been no recurrence 
after six months (Minerva urol., Tor. 10:3172, 1958). The 
procedure is safe, painless, and simple and can be done 

as part of the office treatment. 


NEW ANTIEMETIC. A new antiemetic, thioperazine, a deriva- 
tive of phenothiazine, has recently been tested and 
estimated to be 40 times as potent as chlorpromazine and 

10 times as potent as prochlorperazine on a weight basis 
(AM&CT 6:421, 1959). In the dosage needed for antiemesis 
thioperazine was found to be free of side effects, including 
drowsiness. 


EXCESSIVE CALCIUM INTAKE. Animal studies suggest that 
disturbances may occur when calcium intake exceeds 1 

Gm. /day in human beings (1 quart of milk contains 1 Gm. 

of calcium) or 1 per cent of the diet in animals (Medical 
Science, May 10, 1959). High calcium intake apparently is 
associated with various disturbances involving the kidney, 
such as the formation of urinary stones. Laboratory 
studies indicate that some forms of anemia and goiter may 
be caused by intake of too much calcium and too little 

of other important nutrients. 


HYDRONEPHROTIC KIDNEY. A functionless, severely hydrone- 
phrotic kidney in a woman aged 29 gradually and spontane- 
ously resumed function following nephropexy after removal 
of a benign abdominal cyst, which had been displacing the 
kidney downward (Ztschr. Urol. 52:153, 1959). The only 
reason for not removing the apparently useless organ at 
laparotomy was incipient contralateral hydronephrosis, 
later corrected by removal of the aberrant vessel ob- 
structing the pyeloureteral junction. 


MYOVASCULAR RELAXANT. A new synthetic compound, isoxsu- 
prine hydrochloride (Vasodilan, Mead Johnson), acts se- 
lectively to relax smooth muscle in the peripheral and 
cerebral vascular beds, and in the uterus. It is indi- 
cated for symptomatic relief of arteriosclerosis oblit- 
erans, diabetic vascular disease, Buerger's disease, 
thrombophlebitis, Raynaud's disease, acroparesthesia, and 
frostbite, also in cerebrovascular disorders wholly or 
partly due to deficient circulation. 


ARTHRITIS CAUSED BY STAPHYLOCOCCUS. Arthritis caused by 
Staphylococcus appears to be increasing concomitantly with 
the spread of the organism in hospitals, and it often 
results in a destroyed joint or chronic osteomyelitis, it 
was reported at the recent Pan-American Congress on 
Rheumatic Disease held in Washington, D. C. The treat- 
ment of choice is surgical drainage of the affected 
joints, immobilization of the joint during the acute 
illness, massive penicillin therapy, and large dosages of 
antibiotics effective against staphylococci. 


CHEST BLOWS RESTORE HEARTBEAT. A heart that had stopped 
beating as the result of a severe heart attack was suc- 
cessfully started up again by fast, heavy blows to the 
patient's chest (J.A.M.A., July 11, 1959). No evidence 

of respiration could be detected in the 64-year-old pa- 
tient. The physician then struck three quick, heavy blows 
on the left side of the patient's chest, and just after 
the third blow a strong but irregular pulse was noted. 

The pulse became regular after 40 minutes. 


FOREIGN BODIES IN THE VAGINA. The most frequent symptoms 
among 11 prepubertal girls with foreign bodies in the 
vagina were bloody, purulent, or foul-smelling discharge, 
lower abdominal pain, and frequency of urination with 
dysuria (J. Pediat. 54:113, 1959). Four patients had had 
persistent symptoms more than a year; 3 had been under 
medical observation for several months or longer. For 
diagnosis to be established, this possibility must be 
recognized and adequate examination carried out. 


ANTIOTITIC. A combination of polymyxin B sulfate, lido- 
caine hydrochloride, and propylene glycol (Lidosporin Otic 
Solution, Burroughs Wellcome) provides analgesic, bac- 
tericidal, fungicidal, and hygroscopic action against ear 
infections and earache. The drug restores normal ear 
mantle and relieves the edema characteristic of many ear 


infections. 
ANTITHROMBUS. The enzyme fibrinolysin (Actase, Ortho), 


derived from human blood, is indicated for intravenous 
dissolution of blood clots in cases of pulmonary embolism 


and thrombophlebitis. 
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Doctors Must Tell’ 


wx Martt-lbatiez, M.D 


THE DEPARTMENT OF THE Histo 
FLOWER AND PIPTH AVEN 


NEW YORK 


No other profession uses Communication as much as medicine does lhroughout 
history physicians have depended on words to communicate with their colleagues 
teachers, pupils, and patients. In the beginning all Communication was oral I he 
physician gleaned the gold of his teachers’ knowledge only by listening carctully 
and then, by word of mouth, he himself transmitted his knowledge to both che 
healthy and the ailing. When writing was invented, the horizon of Communica 


tion widened. At first, physicians wrote huge books the Canon of Avicenna of 


the Fabrica ot Vesalius intended to preserve the sum of their knowledge tor pos 


terity Later they wrote small popular treatises, such as the Kegsmen j 

Salernitanum, tor the ‘ public As the printing arts progressed and the 
exercise and teaching of medicine became formalized, the practice developed ot 
writing texts for schools and to inform others of whatever knowledge had been 
acquired, though Morgagni, tor instance, in the cighteenth century, sall resorted 
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to ‘letters to a triend’’ to divulge all the knowledge he had acquired while 
ing corpses of soldiers, princesses, and harlots in a hospital in Florenc 

The advent of medical journals expedited the progress of medical Communica 
tion There was no longer any need to write long volumes to say short things 
The medical paper became the banner tor scientific progress. In our times scientiti 
journals have greatly widened medical Communication The physician commun 
cates with his colleagues and pupils by means of lectures, lessons, papers, textbooks 
theses, seminar or panel discussions, symposia, and talks at hospitals or prot ssional 
socteties, and with the public by means of newspaper columns, public lectures, 
radio or television programs, and popular medical books 

No other protession needs to communicate with other human beings, patients of 
others, or to divulge tts methods and mysteries, so much as the medical profession 
We never hear ot lawvers publishing popular articles on how to prepare legal docu 
{ 


ments, or of engineers telling the public how to construct a bridge But today 


surgeons willingly disclose to all and sundry che intricacies ad infinicum of an opera 
tion, and psychiatrists do the same with the involved processes of personality, and 
internists Will gladly reveal the technicalities of a cardiac diagnos Long long 
ago, the magi in Chaldea, the priests in Memphis, the theologists in: Byzantium, 
and the scholars in Salerno all took great pains to shroud their ministrations 1 
torbidding robes that emphasized the hieratic and csotert 


Today what was once the most sacred and most torbid 
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stripped of all the old subterfuges and within reach of all intelligent minds intrigued 
by health and disease 

Paradoxically, despite the physicians’ willingness to strip their profession of all 
mystery and to cease being ‘men who call a headache by a Greck-sounding name 
and use Latin to communicate with the druggist,’ medicine has retained an aura 
of®mystery, while the physician himself has retained the aureole that is bound to 
surround a man who can listen to the secrets of the chests of his tellow beings, who 
can lay bare the fund of their eves with a pencil of silvery light, who by tapping 
their knees can trigger the Sagittarius of the reflexes, who, knocking with his fingers 
on the abdominal wall, can decipher its enigmas, who has the right to make esoteric 
questions in fact, who holds in his hands the secret of lite and death. Such aureole, 
wisely used, 1s still one of the clues to success in healing of the physician and to 
his towering stature in modern society 

lhe present eagerness of the physician to tell people what he knows ts a reflection 


of today’s intense preoccupation with health. Never as in our times, in which 


human life is so universally threatened, has humanity been so anxious to be informed 
on medical matters, as if it fele chat such knowledge would increase its detenses 
against death And never betore has the physician been so interested in helping 
the public to understand medicine and in sharing his knowledge and experiences 


In the England of the Hlustration, physicians stall refused to 


with his colleagues 
In our time, 


share their secret remedies unless they were handsomely remunerated 
Fleming promptly shared his discovery ot penicillin with all physicians, Fre ud 
willingly disclosed his new method of warding off the demons of neuroses, and 


Cajal deciphered the mystery of the neuron tor the benefit of all without distinction 

In this respect we have made great strides. The new arts of communication arc 
the relationship between physicians 
people. When we realize that it ts 
colored microphotographs, to amplity 


hear it, to observe the invisible world 


improving and facilitating, every day more, 
themselves and between physicians and the 
possible today to televise a brain operation of 
the cardiac beat so that a full auditortum may 
of viruses with an clectron microscope, to diffuse clectronically the essence of medical 
n all the languages of the world, to project from cosmic space the sounds 
when we realize all this, we teel proud to be physicians in 
We are proud indeed that our profession, once the most 
Is now intent upon telling the whole world 


knowledge 1 
of the thorax of a dog 
the twentieth century 
mysterious, dogmatic, and hierati, 


clear language its secrets, its fatlures, and its dreams 


in simple, 
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BOOK REVIEWS 


The Chemical Preventron of Cardtas Necroses. MANS SELYE. New Yor k. The Ronald Press 


Company, 1958 Pp. 235. Price $7.50 


Ortega y Gasset once spoke about “the magnificent potentialities of generosity 
with which our species ts endowed,’ or, as we would sav, the excessive prodigality 
of our organic mechanisms of defense and reparation. This philosophical concept, 
already anticipated in Hippocrates idea of the ponos, has been thoroughly developed 
hy Hans Selve in his concept of stress, so much so that he has made it his own original 
creation. Although there ts still much controversy on the practical importance of 
the stress theory, no one can deny its impact on modern medicine, the face of which 
has in some areas been successfully lifted thanks to the brilliant experimental con 
ceptions introduced by Dr. Selve 

But the mark of greatness in art as in science ts HOF only creativity and quality, 
but also indefatigability and quantity Dr. Selye's portentous scientific output ts 
truly impressive and proves that the godfather of the stress concept has made of hts 
own stress a source of evet renewed energy. It 1s also a sign of his creativity and of 
the ever-expanding range of the flight of his mind, which has now taken him to a 
biochemical approach in the therapy ot heart disease, which might well become hts 
final step to a Nobel Prize 

The most common cause of death in the Americas ts necrosis of cardiac musck 
fibers, which translates itself into clinical conditions ranging from necrotizing Mvo 
carditis in intectious diseases to Massive cardiac intarct 

Selye started his research in this ficld vears ago when he observed that laboratory 
animals treated simultancously with desoxycorticosteron and dietary supplements 
of sodium chloride developed coronary occlusion This lesion also appeared in 
animals chronically exposed to cold stress and given sodium chloride This mack 
him realize that hormones can condition the body's response to innocuous agents 
like sodium chloride in such a way that pathological lesions develop. Later he 
contirmed the fact that electrolytes can sensitize of lesensitize the cardiac muscle so 
that it may or may not react Co corticoids with seructural changes Phe prctur that 
emerged from these studies was that of stress, steroids, and clectrolytes playing the 
role of conditioning factors in causing cardiopathies lhe author then tried mag 
nesium chloride and potassium chloride as prophylactics in experimental cardiop 
athies and launched a complex program designed to determine the secret of thy 
interrclationship between electrolytes, steroids, and stress as the kev to the pro 
phylaxis and therapy ot cardiac necrosis 

This book first presents the author s « xpermmental record, including the pathogens 


and conditioning factors of cardiac necroses —clectrolvtes, hormones, vitamins, 


cardiac glycosides, physical agents, nervous stimuli, and others, and then integrates 
in a theoretical concept the author's notion that necrouzing cardiopathy ts a non 
specitc condition caused by pathogen constellations and that it can benefit by the 


prophylactt use of desensitizing electrolytes, such as potassium chloride ard mag 
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nesium chloride (in contrast to the sensitizing propertics of sodium chloride during 
stress, as a cardiac necrosis inductive agent). The author envisages the possibility 
of shielding the human heart muscle fiber against some cardiopathies by the pre 
ventive use of electrolytes 

This book proves once again the industriousness, imagination, and austere ex 
perimental work of this distinguished philosopher of experimental research. Félsx 


Marti-lbatiez, M.D 


The 


A Guide to the History of Bacteriology. THOMAS H. GRAINGER, JR. New York, 
Ronald Press Company, 1958. Pp. 210. Price $4.50 
This guide, designed for use in a course in history of microbiology at Lehigh 


University, 1s a selective bibliography of the history of bacteriology. The annotated 
references provide a survey of the literature of bacteriology, its history, and bio 


graphical data. The concise annotations to cach reference help the reader decide if 


he wants to sce the original source 
Although not of use to a large readership, this guide has value for the student, 


librarian, and bibliographer 
gray 


Psy hopharmacology: Problems In Evaluation. Proceedings of a Conference on The 
Evaluation of Pharmacotherapy in Mental Illness sponsored by the National In 
sticute of Mental Health, the National Academy of Sciences National Research 

Psychiatric Association, Washington, D. C., Sep 


Council, and the American 
GERARD. Wash 


tember 18 22, 1956. eDITED BY JONATHAN 0. COLE AND RALPH W 


ington, D. C., National Academy of Sciences National Research Council, 1959 


Pp. 662. Price $6.50 


Proceedings of the Psychopharmacology Symposium of 


Psychopharmacology Lrontrers 
BY NATHAN §. KLINI 


the Second International Congress of Psychiatry. eprrep 
Boston, Little, Brown & Company, 1959. Pp. 533. Price $10.00 


The dynamic development of psychopharmacology 1s retlected in these two tas 
cinating books. Both are authoritative, provocative, and vital to our understanding 
of recent progress in this important tield 

In these two books, recognized authorities report on their clinical and expert 


mental studies in pharmacotherapy The book edited by Cole and Gerard contains 


long, detatled reports, including general review papers on use of chlorpromazine, 
reserpine, and other drugs, effectiveness of treatment, public health problems, screen 
ing of drugs, patient selection, sample size, test conditions, evaluation of therapy 

Phe book edited by Kline, which includes reports of nearly a hundred authorities 
from all parts of the world, 1s well organized into tour sections: general problems ot 
psychopharmacology, clinical observations and descriptions of all drugs used in 
treatment of mental illness, specitic problems, including evaluation and experimen 
tation, and mode of action of the drugs. Several stimulating discussions are also 
included in this book 

Both books are well written, wel! edited, 
should be of great interest to all physicians, psychiatrists, and pharmacologists 


and excellent typographically and 
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A New MD Medical History... 


by George E. Arrington, Jr., M.D. 


Associate in Ophthalmology, Medical College of Virginia, Richmond, Virginia 


a Af tistony OF OPHTHALMOLOGY provides an over-all view of 
ophthalmological progress through the ages. With scholarship and 


originality the author traces the thinking, of men known and unknown, 
that has made possible the technological advances of this science, Man's 
search for understanding of vision and its preservation is shown effec- 
tively in its relation to the history of civilization. The content of this 
book ranges from the period of prehistorical ophthalmology to the 
present day. In emphasizing the effect of related sciences, philosophy, and 
human culture upon ophthalmology, Dr. Arrington offers new insight 
into his subject. Appropriate attention is given the ascendancy of modern 
ophthalmology including an evaluation of its current trends in the light 
of the future. It is a book of interest to ophthalmologists, general prac- 
titioners, and students. 

This volume is one of a series devoted to the histories of various 
specialties and facets of medicine. Félix Marti-Ibafiez, M.D., who wrote 
the foreword to A HISTORY OF OPHTHALMOLOGY, is the Edi- 
torial Director of the series, which includes books on Public Health 
and Neurology. 


192 PAGES / $4.00 ' CLOTH BOUND 


MD PUBLICATIONS, INC. 


30 EAST SIXTIETH STREET, NEW YORK 22, NEW YORK 
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A NEW, ESSENTIAL, AND TIMELY BOOK 
Edited by Henry Welch, Ph.D., 


ei ntibiotics 


Symposium on Antibiotics, 
Washington, D. C. 


1958-1959 Octeber 15, 16, and 17, 1958 


180 REPORTS ON THE |LATEST FINDINGS IN ANTIBIOTICS 
by 408 AUTHORS REPRESENTING 19 COUNTRIES 


PANEL DISCUSSIONS 

Antistaphylocoscal Antibiotics--Maxwell Finland, Moderator 

Hospital Staphylococcal Problems—R. I. Wise, Moderator 

Historical Session Commemorating the Thirtieth Anniversary of the Discovery of 
Penicillin and the Tenth Anniversary of the Introduction of Broad-Spectrum Antibiotics 
SOME SELECTED SUBJECTS AMONG THE 180 PAPERS 

* Reports on the new antibiotic kanamycin * Novobiocin for hospital-acquired 
staphylococcal infections * New antibiotics: streptovitacin and leacomycin 
Response of pneumonia and streptococcal tonsillitis to oleandomycin * Vanco- 
mycin for severe staphylococeal infections * Use of ristocetin for staphylococcal 
pneumonia * A new sulfonamide sulfadimethoxine * Control of fungal infections 
of orchids with nystatin * Response of the common cold to oxytetracyeline tablets 


A Unique and Indispensable Volum for Every Physician, Research Worker, and Teacher 


ONLY $12.00 for a copy of this altractive, hardbound volume of 1100 pages in length, 
including charts, illustrations, anid a comprehensive index. 


MEDICAL ENCYCLOPEDIA, INC, 
30 East 60th Street, New York 22, N. Y. 


Please send me one copy of ANTIBIOTICS ANNUAL 1958-1959 at only 
$12.00 a copy. 


% 
| 
Check enclosed. Bill me. 
(Please print plainly) 
Gi Zone State 


